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Chairperson’s Report
by Mark P. Krysinski

Recently, I had the pleasure of honoring Vicki Harding with the C. Robert Wartell Distinguished Service
Award. This Award is presented to only to individuals who have provided exemplary service to the Section
over an extended period of time. The Award is not given
out annually, but only when an appropriate candidate
is found. In this case, we are all lucky to have found
Vicki Harding. Vicki was Chair of the Council from
2002 to 2003. She has gone to the trouble of traveling
to Lansing and testifying on behalf of the Section before
Legislative Committees to inform them of the Section’s
views on proposed legislation and has presented numerous Homeward Bound and Summer Conference seminars. Vicki has lived the motto she presented to all of
us during her term as Council President: “Get Involved,
Stay Involved.” Vicki is also responsible for reinstating
the Winter Conference, saving a few trees by moving
Council toward electronic communication, establishing
and maintaining the Council’s listserv and, perhaps most
important to me, establishing the “Good Times Committee” so that those of us involved with Council business can have something to do other than work.
The State Bar of Michigan recently sponsored a
day-long event for the Chairperson of each Section of
the State Bar. The meeting was well-attended and Tony
Jenkins, the President of the State Bar, did an excellent job in discussing the “state” of the State Bar and
its current initiatives, including the Michigan Pledge to
Achieve Diversity and Inclusion (“We Can, We Will,
We Must”). You should take time out of your day to
review the Pledge (it is on-line at http:\\www.michbar.
org\diversity). I believe that, regardless of your political
point of view, you will find it thoughtful and inspiring.
Winter 2010

The State Bar is also beginning an initiative to begin
redefining the practice of law and is establishing an ad
hoc committee for that purpose.
The State Bar gave a well-thought-out presentation
showing the trends in Bar demographics on section–
by-section, county and state-wide bases. Reviewing the
data for the Real Property Law Section confirmed what
we had thought: our Section is aging and we need to
spend significant time and resources recruiting new
leadership and members. Toward this end, we have established two new initiatives: one in the law schools
and one for new lawyers. After meeting with target
groups of younger practitioners and law students, we
decided that an easy and beneficial way to engage law
students was to have three or four practitioners spend
some time at each law school (together with free pizza)
to discuss what it is that they do for a living. We had
our first “Free Lunch with the Law Students” at Wayne
State University in November and we were pleased with
the initial results. The law students we talked to pressed
us not for substantive seminars (they thought they get
enough of that in law school) but rather just for practical knowledge of “what you do, how you do it and how
you get into the business of doing it.” We plan to replicate the event at the other four law schools in the State
within the next six to nine months.
The other idea that came out of our focus group
meetings was to present relatively short, discrete seminars for a limited number of new practitioners over
lunch at different venues around the State. Facing increased pressure for billable hours, new attorneys expressed their desire to get basic training but not in
Page 153
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large, time-consuming mass seminars. They desired
something more defined and more interactive. Thus,
we are initiating the new “Quick Hits” program. On
selected Thursdays, real estate practitioners will meet
with ten to fifteen young attorneys at lunch to discuss
one basic real estate topic in an interactive setting. We
will be trying to replicate the kind of mentoring that
has traditionally happened in law firms but is becoming less frequent as the pressure for productive time increases. We want to continue to be flexible and modify
the programs in size, frequency and location as circumstances dictate. If you have an interest in participating,
please let me know.

Page 154

Finally, please note a change in the Michigan Real
Property Review. Traditionally, we have published the
Cumulative Index in the Winter issue of the Review. In
an effort to save some trees, we have decided to remove
this index from the publication and place it on the
website. The Cumulative Index can be found at http://
www.michbar.org/realproperty/MRPR/cumindex.pdf
Last, we continue to receive positive feedback on
the E-Newsletter. We want to make sure that we keep
it substantive and short. Articles are generally limited
to no more than 250 words. If you have an interesting
issue or something that you are working on, please let
us know and we can get it published.
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Injunctive Relief for Failure to Pay Rent?
Pleas of “Impending Financial Ruin” By
Commercial Real Estate Investors
by David Z. Adler*

Both the Michigan Supreme Court and the U.S.
Court of Appeals for the Sixth Circuit have repeatedly
admonished trial courts to exercise great caution and
careful deliberation when considering requests for injunctive relief.1 Indeed, injunctive relief is routinely
characterized as an “extraordinary remedy,” to be granted only where a party carries the burden of demonstrating circumstances that clearly demand it.2 Although
the traditional analysis encompasses a series of inquiries, including a given claimant’s likelihood of eventual
success on the merits and the public interest in granting
the specific injunction requested, as a threshold matter
injunctive relief will not issue unless: (1) there is no
adequate remedy at law, and (2) there exists a real and
imminent danger of irreparable injury.3

phasize that purely economic injuries do not constitute
“irreparable” injuries because they are readily quantifiable and compensable by damages at law.5 According to
the Michigan Court of Appeals:
A breach of contract, by itself, does not establish
that a party will suffer an irreparable injury. In
order to establish irreparable injury, the moving party must demonstrate a noncompensable
injury for which there is no legal measurement
of damages or for which damages cannot be determined with a sufficient degree of certainty.
The injury must be both certain and great, and
it must be actual rather than theoretical. Economic injuries are not irreparable because they
can be remedied by damages at law. A relative
deterioration of competitive position does not
in itself suffice to establish irreparable injury.6

Of course, the concept of irreparable injury turns
upon the inadequacy of compensatory damages.4 Both
Michigan courts and the Sixth Circuit frequently em1

See Pontiac Fire Fighters Union Local 376 v City of Pontiac, 482
Mich 1, 8; 753 NW2d 595 (2008). See also Detroit Newspaper
Publishers Ass’n v Detroit Typographical Union, 471 F2d 872,
876 (CA 6, 1972).

2

Overstreet v Lexington-Fayatte Urban Co Gov’t, 305 F3d 566,
573 (CA 6, 2002). See also Pontiac Fire Fighters, 482 Mich at 8.

3

Pontiac Fire Fighters, 482 Mich at 8.

4

Merrill Lynch, Pierce, Fenner & Smith Inc v EF Hutton & Co, Inc,
403 F Supp 336, 343 (ED Mich, 1975) (citation omitted).

Despite the virtually universal application of these
principles, the Sixth Circuit, in Performance Unlimited,
5

Thermatool Corp v Borzym, 227 Mich App 366, 377; 575
NW2d 334 (1998); Alliance for the Mentally Ill of Michigan
v Dep’t of Community Health, 231 Mich App 647, 664; 588
NW2d 133 (1998); Overstreet, 305 F3d at 578.

6

Thermatool, 227 Mich App at 377 (citing Merrill Lynch, 403 F
Supp at 343; additional citation omitted).

* David Z. Adler is a member of the Litigation Practice Group of Jaffe Raitt Heuer & Weiss, P.C., located in the Southfield office. He practices commercial and real property litigation in Oakland, Macomb and Wayne counties. He is a 2007
cum laude and order of the coif graduate of Wayne State University School of Law.
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Inc v Questar Publishers, Inc,7 has articulated a unique,
fact-specific exception to the rule in cases where claimant businesses face imminent insolvency in the absence
of injunctive relief. Ensuing decisions involving alleged
“impending financial ruin” confirm, as with all pleas for
injunctive relief, that the analysis requires comprehensive
evidentiary assessment on a case-by-case basis, and that
the exception should never be mechanically applied.8
Until very recently, the implications of these decisions were uncertain with regard to Michigan real
property litigation. On October 12, 2010, however,
U.S. District Judge Nancy G. Edmunds provided some
clarification when she denied a commercial landlord’s
request for injunctive relief that would have compelled
a tenant to continue paying monthly rent on the basis
of purported impending financial ruin in Mount Clemens Investment Group, LLC v Borman’s, Inc.9 Notwithstanding the landlord’s averment that it required payment of the lease installments to avoid defaulting on
its mortgage and losing its only asset–a shopping center
encompassing the leased premises–to foreclosure, Judge
Edmunds determined that money damages could adequately compensate the landlord for its alleged harm.10
The judge reached this conclusion even though the foreclosure sale of the affected property was scheduled to
occur just three days after the hearing on the landlord’s
injunction motion. Characterizing the landlord’s loss
as “akin to an investment gone bad,” Judge Edmunds
ruled it “something not so extraordinary to warrant a
preliminary injunction.”11
Thus, imminent insolvency coupled with the potential loss of a commercial real estate investment property will not alone warrant the issuance of injunctive
relief, even in the context of contract claims raised by
modestly capitalized commercial landlords against an7

52 F3d 1373 (CA 6, 1995).

8

See, e.g., Essroc Cement Corp v CPRIN, Inc, 593 F Supp 2d 962,
969 (WD Mich 2008); Northern Warehousing Inc v State Dep’t
of Ed, 2006 WL 551341 (Mich App) (No. 260598 Mar 7,
2006).

9

2010 WL 3998095 (ED Mich) (No 10-12679 Oct 12, 2010).
The author of this article is among counsel for the defendant
tenant in the Mount Clemens Investment Group litigation.

chor tenants. The following is a non-exhaustive review
of Sixth Circuit and Michigan case law involving both
successful and unsuccessful assertions of impending financial ruin as irreparable injury, along with a discussion of the crucial ramifications of Judge Edmunds’ ruling in Mount Clemens Investment Group.

Performance Unlimited, Inc v Questar
Publishers, Inc, 52 F3d 1373 (CA 6, 1995)
Judges: Herbert Milburn, James Ryan, and John Godbold

In Performance Unlimited, the licensor of a children’s book filed suit against the book’s publisher,
claiming that the publisher had breached the licensing
agreement by failing to pay accrued royalties. The appellate panel held that the licensor had demonstrated
irreparable injury sufficient for preliminary injunctive
relief by presenting evidence that it could not operate
its business and faced economic collapse or insolvency
without payment of royalties from the publisher.12
The only evidence of record concerning the financial condition of the licensor plaintiff were uncontradicted averments made in the affidavits of its president
and vice president that: (1) the license agreement was by
far the single most significant royalty producing license
agreement that the licensor had and royalties received
from the license constituted the single largest amount
of royalty income received by the licensor yearly; (2)
if the publisher did not pay its accrued royalties, the
licensor would not be able to meet payroll, pay federal
withholding taxes, pay vendors, pay royalties owed to
licensees, or continue to operate more than another two
or three weeks; (3) the accrued royalties constituted in
excess of 60% of the total projected revenues of the licensor for the second half of 1994; (4) because of the
publisher’s refusal to pay its royalties, the licensor had
been unable to pay many of its vendors in a timely fashion; and (5) the licensor would be unable to secure additional supplies and materials from its vendors.13
The Performance Unlimited court found that the
impending loss or financial ruin of the licensor’s

10 Id. at *1.

12 Performance Unlimited, 52 F3d at 1382.

11 Id. at *6.

13 Id. at 1381.
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business constituted irreparable injury, characterizing
injury as “irreparable” where it “cannot be undone
through monetary remedies.”14 The court recognized:
“[A]s a general rule, a movant has not established irreparable harm where damages would adequately compensate the movant for the asserted harm. Yet, irreparable injury has been characterized as loss of a movant’s
enterprise.”15 The court found further that the type of
irreparable harm which the licensor plaintiff was likely
to suffer–the loss of its business–is “precisely the type
of harm” that necessitates the granting of preliminary
injunctive relief to “preserve” the “status quo.”16 Remarkably however, this conclusion was derived by the
court from a 1940 U.S. Supreme Court decision granting injunctive relief restraining a defendant’s transfer of
assets where the defendant, as opposed to the plaintiff
movant, faced likely insolvency prior to the entry of
judgment.17 Neither the Performance Unlimited court
nor any known subsequent decisions address this apparent inconsistency.
Notably, the defendant publisher did not challenge
the evidence or attempt to actually refute the licensor’s
claims of prospective insolvency as irreparable harm,
but instead simply characterized them as “pretextual,”
and directed the Performance Unlimited court’s attention to cases holding that a preliminary injunction is
an inappropriate remedy where the potential harm
to the movant is strictly financial.18 According to the
court, “this is true as a general rule but an exception
exists where the potential economic loss is so great as to
threaten the existence of the movant’s business.”19
14 Id. at 1382 (citation omitted).
15 Id. (citation omitted).

Northern Warehousing Inc v State of Michigan Dept of Ed, unpublished opinion per
curiam of the Michigan Court of Appeals,
issued Mar. 7, 2006 (Docket No. 260598)
Judges: Per Curiam – Michael Smolenski, Bill Schuette,
and Stephen Borrello

Northern Warehousing is the only known Michigan
decision to address the issue at hand. Indeed, the Northern Warehousing panel itself acknowledged that “this
Court has found no case law in Michigan [addressing]
whether a business’ potential insolvency is an injury
that could equate with irreparable harm.”20 The Northern Warehousing court emphasized that a preliminary
injunction is an extraordinary remedy, that irreparable
injury is generally not established by showing economic
injury remediable by damages at law, and that a movant
business’s diminished competitive position alone does
not rise to the level of irreparable injury.21
Notwithstanding, the Northern Warehousing court
agreed with the analysis employed in Performance Unlimited, concluding that the potential insolvency of a
business could constitute irreparable harm because “unlike straight damages for breach of a contract or loss
of business, the potential insolvency and bankruptcy
of plaintiff’s business cannot be necessarily and easily
measured and cannot be easily compensated at law.”22
The Northern Warehousing court also agreed that a judgment for the plaintiff would be “meaningless or hollow” if the purpose of the suit was an attempt to stay in
business and while the case was pending, the plaintiff
ceased to exist as a viable business.23

17 Id. (“the Supreme Court has held that a preliminary injunction designed to freeze the status quo and protect the
damages remedy is an appropriate form of relief when it is
shown that the defendant is likely to be insolvent at the time
of judgment”) (citing Deckert v Independence Shares Corp, 311
US 282; 61 S Ct 229 (1940); additional citations omitted).

The Northern Warehousing court ruled that the trial
court had not abused its discretion in concluding that
the plaintiff, a distributor of food for Michigan’s national school lunch program, had presented evidence
of potential insolvency constituting irreparable harm
in the form of testimony by its owner that the State’s
diversion of USDA food commodities to cooperatives

18 Id.

20 Northern Warehousing, 2006 WL 5513 41 at *4.

19 Id. at 1382-83 (citing Wright & Miller, Federal Practice and
Procedure: Civil § 2948; Doran v Salem Inn, Inc, 422 US 922,
95 S Ct 2561 (1975) (threat of bankruptcy constitutes irreparable harm; additional citations omitted).

21 Id. (quoting Thermatool, 227 Mich App at 377).

16 Id.

Winter 2010

22 Id.
23 Id. (citing Performance Unlimited, 52 F3d at 1382).
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formed by certain school districts caused its business
volume to decrease dramatically, and that it was on the
verge of ceasing operations.24 Notwithstanding, Northern Warehousing was ultimately reversed by the Michigan Supreme Court in 2006, which determined that regardless of whether danger of an irreparable injury had
been shown, the plaintiff distributor had failed to fulfill
that portion of the preliminary injunction inquiry requiring the movant to show a likelihood of success on
the merits of its claim.25

Almetals, Inc v Wickeder Westfalenstah
L, GmbH, unpublished opinion of the
U.S. District Court for the Eastern
District of Michigan, issued Oct. 29, 2008
(Docket No. 08-10109)
Judge: Nancy Edmunds

In Almetals, a case predicated on UCC claims,
Judge Edmunds determined that the defendant’s unilateral imposition of cash on delivery payment terms
for a distinctive metal used in automotive components
would cause irreparable harm to the plaintiff warranting the issuance of injunctive relief.26 Even the defendant’s expert admitted that the imposition of cash on
delivery terms would cause plaintiff to take a $1.1 million cash-flow “hit,” resulting in a negative cash flow
and likely putting the plaintiff out of business.27 Citing
Performance Unlimited, Judge Edmunds held that the
plaintiff would suffer irreparable harm if the defendant
was not prohibited from imposing cash on delivery
terms because the plaintiff faced impending loss or financial ruin of a business.28
Judge Edmunds also noted that without the injunction, twenty-five people would lose their jobs, the
plaintiff would be unable to supply the unique metal to
its customers, and the plaintiff would suffer injury to
24 Id. at *5.
25 475 Mich 859; 714 NW2d 287 (2006).
26 Almetals, Inc v Wickeder Westfalenstah L, GmbH, 2008 WL
4791377, *8-9 (ED Mich) (No. 08-10109 Oct 29, 2008).

its reputation.29 These damages, according to the judge,
were incalculable and irremediable.30

Detroit Metro Airport Taxi Ass’n v Detroit
Metro Wayne County Airport Auth, unpublished opinion of the U.S. District Court for
the Eastern District of Michigan, issued
Oct. 16, 2009 (Docket No. 09-cv-14041)
Judge: Stephen Murphy

In Detroit Metro, a case decided 14 years after Performance Unlimited, the Eastern District of Michigan
denied the plaintiff taxi association’s request for preliminary injunctive relief, refusing to bar the defendant
from terminating a concession agreement between the
parties despite plaintiff’s claims that it would “be forced
out of business, which [would] make destitute its individual members as well.”31 According to the court,
“Sixth Circuit decisions establish that a company’s substantial loss of market share, complete dissolution, or
bankruptcy do not constitute irreparable harm, because
it too can be compensated by money damages.”32
Unpersuaded by the plaintiff’s citation to Performance Unlimited, the Detroit Metro court emphasized
that Performance Unlimited had been predicated almost
exclusively on the uncontradicted statements of the
movant’s board members concerning its prospective
financial ruin.33 The court refused to classify financial
ruin as per se irreparable injury:
This Court does not agree that Performance
stands for the proposition that financial ruin
of a company necessarily constitutes irreparable injury, as [the plaintiff] would have it. The
Court’s decision is guided rather by the fundamental principle that “[a] plaintiff’s harm
from the denial of a preliminary injunction
29 Id. at *9.
30 Id.
31 Detroit Metro Airport Taxi Ass’n v Detroit Metro Wayne County
Airport Auth, 2009 WL 3388380, *8 (ED Mich) (No 09-cv14041 Oct 16, 2009).

27 Id. at *5.

32 Id. (citing Essroc Cement Corp v CPRIN, Inc, 593 F Supp 2d
962, 969 (WD Mich, 2008); additional citations omitted).

28 Id. at *8.

33 Id.
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is irreparable if it is not fully compensable
by monetary damages.” The Court finds that
any loss to [the plaintiff] as a result of denial
of the request for a preliminary injunction is
compensable by an award of money damages
in the amount of [the plaintiff’s] expectation
interest under the contract.34
Unlike the Performance Unlimited plaintiff, which
established that it would suffer complete dissolution if
the defendant were not required to submit the requested royalties, the Detroit Metro plaintiff failed to show
that it faced a similar fate:
[The plaintiff] has not established a similar factual basis to that in Performance required for
the Court to find that Performance controls a
similar outcome in this case.
***
[The plaintiff] has not offered any documentary evidence, other than a few self-serving conclusory statements, that demonstrate it would
not be able to cease operations during the litigation and resume provided it prevails on the
merits of the lawsuit and is awarded damages.
There is no evidence of complete dissolution of
[the plaintiff] in the absence of a preliminary
injunction.
Therefore, the Court finds that [the plaintiff]
has not demonstrated it will suffer irreparable
injury if the Court does not grant preliminary
injunctive relief. Most importantly, it appears
money damages for any alleged wrong committed by the [defendant] will adequately compensate [the plaintiff]. 35

Essroc Cement Corp v CPRIN, Inc, 593 F
Supp 2d 962 (WD Mich, 2008)
Judge: Paul Maloney

The Western District of Michigan noted in Essroc

that even a movant business’s substantial loss of market share, complete dissolution or bankruptcy will not
amount to irreparable injury supporting the imposition
of an injunction where such losses are compensable by
money damages.36 The court concluded that “even temporary unemployment or other total loss of income, remediable later by payment of money, is not irreparable
harm for this purpose.”37
Essroc involved a construction company’s diversity action against a former supplier for the withholding of payments following termination of the parties’
contract. The Essroc court confirmed that a company’s
financial ruin will not necessarily constitute irreparable
injury and denied the plaintiff’s request for a temporary
restraining order and preliminary injunction “in any
event” because the plaintiff had failed to make such a
showing:
[The plaintiff] has not even alleged that it runs
a real risk of dissolution, bankruptcy, or even
substantial curtailment of operations if the
court declines to require the defendants to
place funds in trust for future payment of possible contract and tort damages–let alone provided credible evidence of such a risk.38

Eberspaecher North Am, Inc v Van-Rob,
Inc, 544 F Supp 2d 592 (ED Mich, 2008)
Judge: Nancy Edmunds

In Eberspaecher, Judge Edmunds granted the defendant muffler supplier’s motion to dissolve a preliminary
injunction previously granted in favor of the plaintiff
manufacturer of automotive exhaust system products.39
The judge determined that the plaintiff would not suffer irreparable harm if it were required to pay price
increases that the defendant alleged were due under a
requirements contract, notwithstanding the plaintiff’s
allegations that it: (1) could not obtain mufflers from
36 593 F Supp 2d at 969-70 (citing Southern Milk Sales, Inc v Martin, 924 F2d 98 (CA 6, 1991); additional citations omitted).
37 Id. at 969 (citing Overstreet, 305 F3d at 579(emphasis in original); additional citations omitted).

34 Id. (citing Overstreet, 305 F3d at 578 (emphasis in original)).

38 Id. at 970 (citations omitted).

35 Id. at *9.

39 544 F Supp 2d 592, 603 (ED Mich, 2008).
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any other source; (2) would incur millions of dollars in
penalties from its customer automobile manufacturer;
and (3) would have to close its doors.40

Mount Clemens Investment Group, finding specifically
that the plaintiff’s situation “fell short” of the extraordinary circumstances presented in Performance Unlimited
and Almetals:

Judge Edmunds was persuaded by the defendant’s
argument that the plaintiff could mitigate its damages
by paying the increased price and pursuing adequate
compensatory or other correct relief at a later date, in
the ordinary course of litigation.41 The judge found that
complete relief could be afforded by means of a judgment awarding the difference between the alleged contract price and the defendant’s demanded price:
This Court decides this motion in [the defendant’s] favor because [the plaintiff] has not
shown that it will suffer “irreparable harm” absent the preliminary injunction. A party’s harm
is “irreparable” when it cannot be adequately
compensated by money damages…. [E]ach
of [the plaintiff’s] proposed problems can be
solved with money damages. Although [the
plaintiff] alleged that it cannot afford to pay
[the defendant’s] increased prices, it failed to
provide concrete evidence. Hence, [the plaintiff] can pay [the defendant] its requested prices
and pursue a breach of contract action against
[the defendant] for money damages.42
Equitable relief was deemed an improper remedy
under these circumstances.

Plaintiff’s situation falls short because money
damages can compensate it for the alleged
harm done by Defendants. Granted, Plaintiff
has put forth exhibits stating that it will suffer financial ruin, be unable to maintain the
common spaces of the Shopping Center, and
lose its only asset, the Shopping Center. But
Plaintiff has not made any allegations that distinguish it from any other investment decision
that goes awry and leads to a foreclosure.
***
Here, Plaintiff alleges loss of rent that would
lead to the inability to maintain the Shopping
Center. Plaintiff has not alleged unique circumstances that would warrant a preliminary
injunction. Money damages would fully compensate Plaintiff.43
Judge Edmunds further determined that, contrary to
the plaintiff’s contentions, the shopping center’s status as
real property did not make it unique to the extent that
its loss would automatically result in irreparable harm:
Plaintiff’s Shopping Center is commercial real
estate used as an investment property. Plaintiff
can recoup its investment loss through money
damages. See Geneva Ltd. Partners v. Kemp,
779 F.Supp. 1237 (N.D.Cal. 1990) (denying
plaintiff’s request for a preliminary injunction
because it would not suffer irreparable harm in
losing commercial real estate and holding “[w]
hile the [c]ourt recognizes that real property
is often judicially perceived as unique, in this
case plaintiffs are faced with the loss of commercial, and not residential, property. They are
thus threatened with an economic loss which
is compensable in large part, if not entirely,
in damages.” Id. at 1241). See also Simone v.
N.V. Floresta, Inc., Nos. 98-0268, 98-1970,

Mount Clemens Investment Group, LLC v
Borman’s Inc, unpublished opinion of the
U.S. District Court for the Eastern District of
Michigan, issued Oct. 12, 2010
(Docket No. 10-12679)
Judge: Nancy Edmunds

As discussed above, Judge Edmunds denied the
plaintiff commercial landlord’s request for a preliminary injunction against its alleged anchor tenant in
40 Id. at 600-01, 603-04.
41 Id. at 600 (citations omitted).
42 Id. at 603-04 (citing Merrill Lynch, 403 F Supp at 343l; additional citations omitted).
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Mount Clemens Investment Group, 2010 WL 3998095 at *5
(citations omitted).
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1999 WL 429504 (S.D.N.Y. June 18, 1999)
(denying the requested specific performance
equitable remedy and holding “[p]roperty is
not unique in the sense of being irreplaceable
to this buyer who was merely investing in commercial real estate … [u]niqueness in the sense
of physical difference does not itself dictate the
propriety of equitably [sic] relief …. Economic
theory is concerned with the degree to which
consumers are willing to substitute the use of
one good for another.” Id. at 11).44

Closing Observations
Performance Unlimited and its progeny confirm
that a party’s mere theoretical, amorphous or conclusory allegations concerning “impending financial ruin”
will never suffice to establish irreparable injury supporting the issuance of injunctive relief.45 Additionally,
these rulings collectively demonstrate that the analysis
should always require a clear showing of more than just
impending insolvency. Notably, all of the known Sixth
Circuit and Michigan decisions in which injunctive relief has been granted based on evidence of imminent
44 Id. at *5.
45 Performance Unlimited, 52 F3d at 1381; Northern Warehousing,
2006 WL 551341 at *4; Detroit Metro, 2009 WL 3388380 at
*9.
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financial ruin involve operating company claimants–
multifaceted entities producing goods or providing services sold to customers. By contrast, commercial real
property vendors and lessors, such as the Mount Clemens Investment Group plaintiff, often establish corporate
entities having no employees or members apart from
their individual investors. As noted by Judge Edmunds,
such entities typically possess minimal assets and are
created for the sole purpose of passively investing in a
lone real estate venture.46
Invariably, contracting parties risk the event of a
breach. In the instance of a business whose entire financial viability truly hinges on the fulfillment of a single
commercial lease or land contract, Detroit Metro, Essroc and Mount Clemens Investment Group indicate that
even the actual insolvency, dissolution or bankruptcy
of that business, or foreclosure of its commercial real
property, should not be considered of import under the
traditional injunctive relief analysis.47 Damages in such
a scenario are decidedly quantifiable and compensable
by a monetary award covering the landlord or vendor’s
expectation interest under the contract at issue.48
46 Mount Clemens Investment Group, 2010 WL 3998095 at *5.
47 Detroit Metro, 2009 WL 3388380 at *8; Essroc, 593 F Supp 2d
at 969; Mount Clemens Investment Group, 2010 WL 3998095
at *5.
48 Id.
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Contribution: A New Remedy for
Entireties Property?

by Sandra D. Glazier*

Tkachik v Mandeville,1 decided by the Michigan
Supreme Court in July, 2010, appears to be yet another
example of “bad facts making bad law.”2 In Tkachik,
the parties held interests in two separate unrelated
properties as tenants by the entireties. The properties
statutorily passed to the husband upon the wife’s death,
outside of probate (and by operation of law), as the surviving owner of the properties, subject only to the joint
obligations secured against such properties.

property allowance.7 However, where a spouse has, for
a period of more than one year before the date of decedent’s death: (1) been willfully absent from the decedent;
(2) deserted decedent; and/or (3) willfully neglected or
refused to provide for decedent’s support (if required to
do so by law), MCL 700.2801(2)(e)(i) may eliminate a
widow or widower’s ability to receive the benefits otherwise statutorily afforded to a surviving spouse.

1

487 Mich 38 (2010).

2

The opinions expressed in this article are those of the author
and do not necessarily reflect the opinion of all members of
her firm. In fact, the attorney (Steve Malach) who originally
proposed the position in the underlying probate court proceedings ultimately adopted by the majority in Tkachik is also
a member of the same firm.

3

MCL 700.1101 et seq.

4

MCL 700.2202.

5

MCL 700.2402.

In Tkachik, the husband had been absent and had
failed to contact his wife for a period in excess of 18
months immediately preceding the wife’s death (and
had had knowledge that she had been battling cancer).
Under such circumstances, the husband was precluded
from receiving the “surviving spouse” benefits by application of MCL 700.2801(2)(e)(i). However, the Michigan Supreme Court felt that the loss of surviving spouse
benefits was an insufficient remedy to address what it
perceived as bad or wrongful conduct by the husband.
The Court’s perception of the inequities occasioned by
the decedent-wife’s payment of the mortgage, taxes and
insurance relating to their entireties properties during
the 18-month period preceding her death (and despite
the apparent history that the husband had often been

6

MCL 700.2403.

7

Michigan’s Estates and Protected Individuals Code
(“EPIC”)3 generally provides a surviving spouse with
a myriad of benefits, including, but not limited to,
the right to claim: (1) a forced share;4 (2) a homestead
allowance;5 (3) a family allowance;6 and (4) an exempt

MCL 700.2404.

* Sandra Glazier of Lipson, Neilson, Cole, Seltzer & Garin, P.C. concentrates her practice in family law, probate and
estate planning. She’s also a mediator and arbitrator, belongs to the OCBA Family and Probate Court committees, is a
fellow of the OCBA Foundation, a liaison to the OCBA’s Legislative Committee and has served as chairperson of the
OCBA’s Family Court Committee. Ms Glazier is also a member of the State Bar of Michigan’s Family Law and Probate
Sections and sits on the Family Law Section of the State Bar of Michigan’s legislative committee. Ms Glazier taught
Valuation for Federal, Estate and Gift Tax Purposes at Walsh College and has given presentations on valuation, tax, and
separate property issues.
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out of the country for extended periods during the last
10 years of the parties’ marriage) led the Court to conclude “that the equitable doctrine of contribution can
be appropriately applied in this context.”8 As a result,
the Court tried to fashion a very narrow set of circumstances under which the equitable doctrine of “contribution” would be applicable to the parties’ entireties property. However, the Court’s decision may have
eroded the foundation and basic tenets of entireties
property, which may lead to unintended consequences.
Historically, the interest of a husband and wife
holding interests by the entireties was viewed as being
an indivisible single interest, as opposed to the interest
of two individuals that was divisible. Unlike joint tenancy or tenancy in common, tenancy by the entireties is
a form of property ownership that may only be held by
persons who are married to each other. Furthermore, a
conveyance to a married couple creates a presumption
that their interest in the property is held as tenants by
the entireties, unless otherwise specified.9 More importantly, under Michigan law, one tenant by the entireties
holds no legal interest in the realty separate from that
of the other tenant.10
Justice Young’s dissent in Tkachik analyzes the
three types of concurrent ownership recognized in
Michigan:11 (1) tenancy in common; (2) joint tenancy;
and (3) tenancy by the entireties. MCL 554.43 provides, in pertinent part, that these forms of ownership
“shall continue to be such as are now established by law,
except so far as the same may be modified by the provisions of this chapter.” Therefore, nothing in the statute
recognizes the ability of a court to modify the obligations and/or concurrent ownership interests except as
specified by statute.
The default manner in which concurrent ownership is held is tenancy in common, because that is the
form of ownership created by a grant or devise of property to two or more people unless the property is ex8

487 Mich at 41.

9

See Kemp v Sutton, 233 Mich 249, 258; 206 NW 366
(1925).

10 See Long v Earle, 277 Mich 505, 517; 269 NW 577 (1936).
11 These forms of ownership are specifically provided for under
MCL 554.43 et seq.
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pressly declared to be otherwise held.12 Under tenancy
in common, each party’s interest can represent a different share or interest in the property, and such shares or
interests may be equal or unequal in nature.13 Tenancy
in common does not provide for an automatic right
of a surviving tenant to acquire the interest of a deceased co-tenant. However, when parties hold property
as joint tenants, a special right of survivorship may be
created when expressly stated.14
When parties hold property as tenants in common
or as joint tenants, the manner in which title is held will
dictate the percentage of their ownership interest and
thereby direct their respective percentage or contributory share. But when parties own property indivisibly,
as tenants by the entireties, they are but a single tenant,
which means there is only one owner (the couple as a
singular unit).
Barring a contract varying the obligation of contribution, joint tenants and tenants in common bear an
obligation of contribution proportionate to the share
of the interest in the property that they hold. Where
parties hold an interest as tenants by the entireties, the
interest is a singular and whole interest, which historically had been indivisible in nature. The singular nature
of the interest therefore negates the possibility of allocating a contributory share, as no second owner exists
under this ownership concept.
It should, therefore, follow that the parties in Tkachik did not have a common law obligation to contribute equal amounts to the costs of acquisition and
maintenance of the property during the term of their
tenancy by the entireties. Nonetheless, the Tkachik
majority felt that the following “special circumstances”
merited the application of a “contribution” theory as
between these tenants by the entireties:
(a) where the decedent spouse has taken sole responsibility for the property maintenance payments while the other spouse had absolutely no
personal contact with her for at least the last 18
months of her life;
12 See MCL 554.44.
13 See Fenton v Miller, 94 Mich 204, 214; 53 NW 957 (1892).
14 See Albro v Allen, 434 Mich 271, 274-76; 454 NW 2d 85
(1990); In re Renz Estate, 338 Mich 347; 356-57; 61 NW2d
148 (1953).
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(b) where the other spouse did not attempt once to
communicate with the decedent spouse during
this time, even though he acknowledged that
he was aware that she was battling cancer;
(c) where the other spouse was disinherited in the
decedent spouse’s will;
(d) where the decedent spouse sought diligently, albeit unsuccessfully, to divest the other spouse
of his interest in the real properties before she
died; and
(e) where the other spouse was deemed a non-surviving spouse under MCL 700.2801(2)(e)(i).15
In its analysis, the Court noted that:
The general rule of contribution is that one
who is compelled to pay or satisfy the whole or
to bear more than his aliquot share of the common
burden or obligation, upon which several persons are equally liable for which they are bound
to discharge, is entitled to contribution against
the others to obtain from them payment of
their respective shares.16
However, herein lays the rub. Because entireties
property represents an interest held by the married couple as a singular unit or owner, the unit (as opposed to
the individuals) bears the sole responsibility with regard
to the acquisition and maintenance costs of the property, and no real property statutes previously set forth
the percentage contribution that either person was individually required to make. So, while the Tkachik majority cites to numerous occasions where the doctrine
of contribution has been found applicable in a divorce,
separate maintenance and/or action as between joint
tenants and/or tenants by the entireties, none of the
cited situations related to entireties property interests
where no action for divorce or separate maintenance
existed. Consequently, while it is well-established that
contribution claims may be brought during a joint tenancy (as between tenants in common or joint tenants)
to compel contribution consistent with the tenant’s
pro-rata interest in the property, no such provision appears to have ever existed with regard to tenants by the
entireties prior to the issuance of Tkachik. Historically,

it was only by virtue of the divorce or separate maintenance statutes that contribution could be sought. This
was because following entry of a judgment of divorce
or separate maintenance, the entireties interest is automatically terminated and the tenancy by the entireties is severed into a tenancy in common.17 Because
the judgment of divorce and/or separate maintenance
automatically ends the tenancy by the entireties, the
court can in such a proceeding require contribution
toward the ongoing costs of the property or award the
property or an interest in other property, or require
a contribution toward a party’s support, based upon
the facts and circumstances presented, within certain
statutory confines.
While the Tkachik majority recognized that “[a]
tenancy by the entirety is a type of concurrent ownership in real property that is unique to married
persons,”18 it failed to recognize that ownership by the
entireties creates a singular form of ownership where
the share of the couple is treated as one, as opposed
to two. As a direct consequence of the singular nature
of the ownership interest, the concept of contribution
would appear to be inapplicable, as the marital unit
(as a whole) as opposed to one or the other of the
couple (as individual owners) is entitled to control
and/or is obligated to maintain the property. Therefore, the Tkachik Court essentially fashioned a posthumous remedy that otherwise could only have been
statutorily granted if the parties had been granted a
divorce or judgment of separate maintenance during
the parties’ respective lifetimes. Interestingly, even a
pending action for divorce or separate maintenance
will not otherwise survive the death of one of the parties. Therefore, following one party’s death, the family court loses jurisdiction to fashion a remedy and/or
otherwise make an award of property as between the
parties (and/or their representative estates).19
17 See MCL 552.102:
Every husband and wife owning real estate as joint tenants or
as tenants by entireties shall, upon being divorced, become
tenants in common of such real estate, unless the ownership
thereof is otherwise determined by the decree of divorce.

15 Tkachik, 487 Mich at 57.

18 487 Mich at 46, citing Field v Steiner, 250 Mich 469, 477; 231
NW 109 (1930).

16 Id. at 47, citing Caldwell v Fox, 394 Mich 401, 417; 231
NW2d 46 (1975).

19 SeeTiedman v Tiedman, 400 Mich 571, 573; 255 NW2d 632
(1977); Zoellner v Zoellner, 46 Mich 511, 513-14 (1881).
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Therefore, before Tkachik, it was only through an
action for divorce or separate maintenance that a court
was empowered to (equally or disproportionately) divide or otherwise allocate the value of the parties’ entireties interests and then only during the owners’ joint
lifetimes. Moreover, it was only in an action for divorce
or separate maintenance that the court could, in consideration of the party’s respective contributions toward
the acquisition and maintenance of the property, allocate property between them and/or assign responsibility for obligations relating thereto.20
In applying and interpreting such statutes, the
courts have determined that there is no strict mathematical formula that exists for the division of such
property. Sparks v Sparks21 summarized the factors that
a court may consider in distributing the parties’ marital
estate. The factors to be considered, where applicable,
include the: (1) duration of the marriage; (2) contribution of the parties to the marital estate; (3) age of the
parties; (4) health of the parties; (5) life status of the
parties; (6) necessities and circumstances of the parties;
(7) earning ability of the parties; (8) past relations and
conduct of the parties; and (9) general principles of equity.22 Additional factors may be relevant depending on
the facts and circumstances of a given case.23
The Tkachik majority nonetheless held that:
equity, and the principles of natural justice
20 MCL 552.103 provides that:
The bill of complaint or amendment thereto, or the answer or
cross bill or amendment thereto, filed in any divorce proceeding may ask that the ownership of the lands described therein
and owned by the parties to such suit as joint tenants or as tenants by entireties shall be determined by the decree of divorce,
if granted, and in such case the court granting the divorce
may award such lands to 1 or the other of said parties, or any
part of it to either of them, or may order such lands to be sold
under the direction of a circuit court commissioner, and the
proceeds thereof divided between the parties in such proportion as the court shall order; or may appoint commissioners
to partition such lands between said parties in the proportion
fixed by the decree. The proceedings following the appointment of such commissioner shall conform to the law governing the partition of lands between tenants in common.
21 440 Mich 141,158-59; 485 NW2d 893 (1992).

embodied therein, call on defendant Frank
Mandeville to contribute his share of the property maintenance costs incurred by his wife
Janet Mandeville, who bore these obligations
alone in the 18 months before her death. While
defendant was willfully absent from the marriage, and from the marital properties, Janet
maintained the properties and incurred all the
necessary expenses.24
Justice Young noted in his dissent that the majority’s
opinion in Tkachik results in a sweeping modification
of the common law relating to ownership interests of
tenancy by the entireties, which heretofore represented
the most settled and uncontroversial tenets of property
law contained within our body of jurisprudence. He
indicated that, with a single blow, “the majority now
permits posthumous collateral attacks”25 on the manner in which parties handled their financial affairs during their marriage, by allowing a claim of contribution
between tenants by the entirety outside the context of
a divorce or separate maintenance action and following
the death of one of the parties who had theretofore held
an interest in the property as a tenant by the entirety.
Posthumous actions are governed by MCL
600.2921 et seq. MCL 600.2921, relating to the survival of actions, provides that:
All actions and claims survive death. Actions on
claims for injuries which result in death shall
not be prosecuted after the death of the injured
person except pursuant to the next section. If
an action is pending at the time of death the
claims may be amended to bring it under the
next section. A failure to so amend will amount
to a waiver of the claim for additional damages
resulting from death.
MCL 600.2922(1) goes on to provide, in pertinent
part, that:
Whenever the death of a person, injuries resulting in death, or death as described in section
2922a shall be caused by wrongful act, neglect,
or fault of another, and the act, neglect, or fault

22 Id. at 159-60.

24 Tkachik, 487 Mich at 49.

23 Id. at 160.

25 Id.at 69.
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is such as would, if death had not ensued, have
entitled the party injured to maintain an action and recover damages, the person who or
the corporation that would have been liable, if
death had not ensued, shall be liable to an action for damages, notwithstanding the death of
the person injured or death as described in section 2922a, and although the death was caused
under circumstances that constitute a felony.
Consequently, other than injuries that cause or otherwise result in the death of the decedent, there are no
other known causes of action that arise solely by virtue
of the person’s death that do not otherwise represent a
survival of an action (or right to bring an action) that
existed pre-death. It appears that, under Tkachik, we
now add to these previously statutorily-limited rights
of action an equitable cause of action for contribution
toward pre-death maintenance obligations relating to
entireties property interests.
Again, contrary to established probate jurisprudence, the Court now authorizes a post-death claim
for contribution by the other tenant to an interest in
entireties property, which the tenant during lifetime
could not otherwise have brought except in an action
for divorce or separate maintenance. Rightfully, Justice
Young (in his dissent) harkens to a concern that “the
majority’s new rule may have a disproportionate adverse effect on women in the future.”26 To now impose
an equal obligation of contribution could have unintended and inequitable results. Circumstances where
this might arise include, but are not limited to, situations where: (1) one party might earn more than the
other; (2) property is purchased based upon the earning
capacity of one of the parties (while the other has little
or no ability to make financial contributions); or (3)
despite a lack of financial equality the parties decide to
take title as tenants by the entireties. Under such circumstances, the financial arrangements engaged in by
the parties during the course of their marriage might be
questioned and/or undermined following death.
For better or for worse, divorce has become commonplace in our society and blended family situations
abound. As a result, it is not uncommon: (1) for a spouse
not to make provisions in his/her will for the benefit of
26 Id.
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a second spouse and instead favor children from a prior
relationship; (2) for a spouse to provide that property
accumulated by him or her is to be conveyed, devised
or otherwise bequeathed to children as opposed to a
second spouse who survives him or her; and/or (3)
in order to protect the separate property and/or premarital nature of property that a spouse might choose
to be the sole contributor toward the maintenance of
pre-marital and/or separate property so as to reduce the
possibility of a claim of entitlement by a second spouse
based upon MCL 552.401. Nonetheless, for the protection of a spouse (and/or as a dispositive direction),
a party might still choose to hold the property with a
second spouse as tenants by the entireties, either for
purposes of the creditor protections provided by this
form of ownership or to provide for an automatic transfer of ownership to the surviving spouse upon the first
spouse’s demise.
The Tkachik Court placed a sword in the decedent’s
sister’s hands by which she was able to exact retribution
for the perceived wrongs caused by the husband’s absence
during the wife’s illness. By extension, the Court may
now have placed a sword in the hands of a decedent’s
children to take action against a step-parent (post-death)
where such children may seek to claw back part of the
value of property left to a decedent’s surviving spouse.
Will disgruntled heirs now be permitted to undermine
intentional decisions by a decedent to provide for his or
her surviving spouse under the guise of a posthumous
claim for contribution? Only time will tell.
One thing is clear: the advice we render our clients relative to the import and implications of tenancy
by the entireties must now be couched and qualified
in light of Tkachik. So, while the Court attempted to
limit the implications of its opinion to a narrow set of
circumstances, only time will tell where such a sweeping erosion of a basic real property principle will lead.
Statements of intent in a party’s estate planning documents, where parties have separated but do not intend to have claims of contribution levied against their
spouse, might now be considered if one wishes to attempt to fend off the potential of a posthumous claim
for contribution.
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Navigating the Seller Disclosure Act

by R. Bradley Lambert*

In January 1994, Michigan enacted the Seller Dis-

closure Act (the “Act”), joining an increasing number
of states that impose such requirements. Since passage of the Act, a steady stream of sellers have been
sued for committing fraud when selling their houses,
with buyers using the disclosures made under the Act
to support these cases.
1

This article helps sellers navigate the Act while selling
their house. Guidance is provided from the time sellers
are handed the Seller’s Disclosure Statement (the “SDS”)
up until closing. Since they are on the other side of these
transactions, buyers will easily recognize their interests
and strategic choices that are examined in this article.

The Legal Landscape
When sellers are handed the SDS for completion
and subsequent presentation to potential buyers, they
are confronted with two distinct but integrated tasks.
The first task is to simply fill in the SDS to facilitate sale
of their house. The second, less recognizable, task is to
avoid the legal pitfalls that can result from submitting
an incomplete or inaccurate SDS.
On its own terms, the Act provides sellers some
comfort when facing this potential liability. If a buyer
1

MCL 565.951 et seq.

successfully asserts noncompliance with the Act before
the closing, the buyer can walk from the deal.2 Termination is the exclusive express remedy stated in the Act.
No recouped expenses, no courtroom histrionics, and
no complaint for massive damages, at least under the
express terms of the Act. The seller loses a house sale,
but lives to sell another day, albeit with a proverbial
scarlet letter due to the failed sale.
Michigan courts have consistently remained faithful to the letter of the Act and have rejected buyers’
claims for recovery under the Act after the sale has
closed.3 This result is not due to a lack of trying by
counsel for plaintiff buyers. In one particularly persistent effort, recounted in an unpublished decision, Pena
v. Ellis, the buyers plausibly argued that several terms
of the Act imply an independent cause of action under
the Act.4 The buyers cited provisions of the Act: (1)
providing immunity to transferors and their agents for
disclosure statement inaccuracies and omissions that
are not within their knowledge; (2) providing immu2

MCL 565.965.

3

See, e.g., Timmons v DeVoll, unpublished opinion per curiam
of the Court of Appeals, issued Feb 24, 2004 (Docket No.
241507), at 4 (plaintiffs conceded no cause of action under the
Act post-closing; court affirmed).

4

Pena v Ellis, unpublished opinion per curiam of the Michigan
Court of Appeals, issued Apr 18, 2006 (Docket No. 257840),
at 6.

* Brad Lambert is senior partner of Lambert & Lambert, PLC, located in Bloomfield Hills, MI. He advises clients on
real estate and business law, with specialized concentrations in commercial litigation and estate planning. He graduated
Magna cum Laude from Wayne State University Law School 1982. He thanks his son and partner, Dan, for his assistance with this article. Copyright 2010 Lambert & Lambert PLC.
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nity for disclosures that become inaccurate by virtue of
circumstances arising after the SDS is submitted; and
(3) prohibiting invalidation of transfers due to violations of the Act.5 The appellate court conceded that
such provisions clearly contemplate liability in some
form. That liability, however, does not arise from the
Act, which expressly limits its remedies to termination
prior to closing.6

effort must be made in imparting their knowledge of
the house. Their options range from simply filling out
the SDS based on existing knowledge to conducting
full-blown inspections with experts from every imaginable discipline before proceeding.

Michigan courts have been just as consistent in recognizing that the footprint of the Act does not end with
the house sale. Section 11 of the Act expressly states that
“the specification of items for disclosure does not limit or
abridge any obligation for disclosure created by any other
provision of ” fraud law.7 Accordingly, the Michigan legislature intended common law causes of action in fraud
to operate as the Act’s enforcement mechanism.8

When the Act was passed, the prevailing common
law rule was caveat emptor--let the buyer beware. Under
this rule, the seller of real estate has no duty to disclose
conditions of the property to the buyer and consummation of the sale shifts all responsibility for the property’s
condition to the buyer.11 There are, of course, exceptions to the common law rule. The seller must disclose
known dangerous and concealed conditions and can be
held liable for fraudulent misrepresentations or omissions made in the course of selling the real estate.12

Three published opinions of the Michigan Court
of Appeals provide the leading precedent and guidance
as to the impact of the Act on fraud and negligence
claims arising pursuant to disclosures made under the
Act.9 Moreover, at least 29 unpublished opinions issued over the last 13 years apply established law to specific facts of great interest to house sellers, albeit with
the diminished detail and reasoning often featured in
unpublished opinions.10 Despite the limited utility,
like surfers chasing the waves in California and Hawaii,
lawyers representing house sellers and buyers must go
where the action is, and most of that action is found in
these unpublished opinions.

The Disclosure Standard
When sellers sit down at the kitchen table to fill out
the SDS, their first legal challenge is to determine what
5

Id., citing MCL 565.955, .956, & .964.

6

Pena, supra note 4, at 7.

7

MCL 565.961.

8

Pena, supra note 4, at 8.

9

M&D v McConkey, 231 Mich App 22; 585 NW2d 33 (1998);
Bergen v Baker, 264 Mich App 376; 691 NW2d 770 (2004);
Roberts v Safell, 280 Mich App 397; 760 NW2d 715 (2008);
aff’d 483 Mich 1089; 766 NW2d 288 (2009).

10 This is an informal count; the author makes no claim that there
are only 29 unpublished Court of Appeals opinions invoking
or interpreting the Act.
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The Roberts Standard –
Existing Knowledge Only

The Act moves the law away from this standard by
requiring the seller to disclose the information specified
on the SDS;13 thus, the proverbial ship of seller disclosure has left the safe harbor of “buyer beware.” The
question is whether that ship has sailed all the way to
the opposite shore of the “Seller’s Confessional Act,” or
is left adrift somewhere on the high seas.
The most recent published appellate decision addressing the interplay of the Act with fraud law, Roberts
v Saffell,14 provides useful navigation on this question.
In Roberts, the sellers indicated “no” in response to the
SDS question on infestation; at trial, the plaintiff buyers were awarded $86,813 for costs incurred in connection with termite infestation that was discovered after
they occupied the house.
11 Roberts, 280 Mich App at 402; Beshada v Millard Industries,
unpublished opinion per curiam of the Michigan Court of Appeals, issued Jan 13, 2004 (Docket No. 244635), at 12. See
generally Christy v Prestige Builders, Inc, 415 Mich 684, 695, n
7; 329 NW2d 748 (1982).
12 Roberts, 280 Mich App at 402-03.
13 MCL 565.964(1), .967.
14 280 Mich App 397; 760 NW2d 715 (2008); aff’d 483 Mich
1089; 766 NW2d 288 (2009).
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Shortly before trial, the buyers dropped all fraud
claims except innocent misrepresentation. The sellers
then argued that liability for an error, omission, or inaccuracy on the SDS exists only if the sellers have actual
knowledge of the matter, relying on several unpublished
opinions that had set forth this ruling. The trial court preserved this question until the close of the buyers’ proofs
and ruled against the sellers.15 The sellers appealed.
The penultimate ruling in Roberts is that innocent
misrepresentation is incompatible with the exemption from liability afforded by the Act. The primary
thrust of that exemption is to exonerate the seller from
liability for errors, inaccuracies, or omissions in the
SDS unless they are within his personal knowledge.16
In the course of its reasoning to reach this conclusion,
the court made many informative declarations as to the
breadth and extent of knowledge the seller must impart
when filling out the SDS.
After reviewing the underlying case law and principles, the court commenced its analysis by declaring
that there is “nothing in the plain terms” of the Act
that requires a seller to exercise ordinary care to discover
defects in the subject property.17 The court observed
that any warranty from statements in the SDS (or otherwise) is explicitly disclaimed in that form, and that
the SDS must be completed “with the best information
available and known to the transferor.”18 Indeed, the Act
provides that if an item is unknown or unavailable to
the seller, “the transferor may comply with this act by
advising a prospective purchaser that the information is
unknown.”19
15 Id. at 400. Judge White dissented from the majority decision
on the grounds that the Court of Appeals could not properly
reach the merits of the innocent misrepresentation argument
because the defendants failed to properly preserve this issue.
Id. at 415. This procedural issue was also raised in a later reconsideration motion before the Supreme Court of Michigan,
which nonetheless affirmed the decision of the Court of Appeals without comment on preservation of the issue. 483 Mich
1089; 766 NW2d 288 (2009).
16 280 Mich App at 414.
17 Id. at 408.
18 Id. at 409.
19 Id.
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From this analysis, the court issued several notable
statements that guide sellers in the proper conduct of
completing the SDS. First, the Act requires a property
seller to answer all questions required by the SDS honestly, based on information actually known to the seller
at the time the SDS is being completed. Second, the
Act modifies the common law rules only to the extent
sellers are required to disclose certain information in
a specified format.20 Third, “the SDA only requires a
transferor to honestly disclose information known to
the transferor at the time the SDS is completed.”21
From these declarations and further analysis of the
Act’s exemptions and allowances for a seller to provide
and rely upon expert reports, the Michigan Court of
Appeals declared that innocent misrepresentation is
incompatible with the Act.22 The Michigan Supreme
Court issued an Order affirming the decision of the
Court of Appeals, ruling that an action for innocent
misrepresentation is not a viable cause of action under
the Act due to the lack of a knowledge requirement in
that cause of action.23
The vision of the Act and guidance provided by the
court in Roberts is thus quite clear and consistent with
the explicit terms of the Act. The seller may sit down
at the kitchen table to fill out the form and perform
that task based upon what the seller knows at that time.
Pursuant to the Act, the seller may certainly rely upon
expert reports or studies that have been acquired during
repairs or other operations performed on the house,24
but is not required to do so. Moreover, under Roberts,
the seller is not required to walk around the house, conduct any additional inspections, or refer to any earlier
notes, receipts, or other aids while filling out the SDS.
20 Id. at 407-08.
21 Id. at 413.
22 Id. at 414.
23 483 Mich 1089; 766 NW2d 288 (2009).
24 Under the Act, the seller may convey information obtained
from a public agency, contractor or other specified experts
(such as pest control contractors), and not be liable for any
omissions or errors in such information, as long as the seller
does not have personal knowledge of the error or omission.
MCL 565.955(1). The impact of this section is discussed in
Section IV.B, infra.
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Must Sellers Conduct their Own Investigation?

The Roberts view of the Act is far from unanimous
among Michigan’s appellate courts. In a case decided
several years before Roberts, Bergen v Baker,25 the panel
offered a remarkably distinct version of the Act. In Bergen, the sellers disclosed a leak in the house roof and
skylight and added explanatory language: “complete
tear off & replacement June 1998.”26 The sellers’ SDS
further stated that “leaking under front porch completely rectified with new roof ’98.”
The buyers presented an affidavit from their building
inspector opining that, based upon the leaking condition
he observed upon returning to the house after the sale,
he believed the leak that was supposedly fixed was active
before the sale.27 In reaching its decision, the court ruled
that the circumstantial evidence presented by the buyers
stemming from the confusing explanations appended to
the SDS and the inspector’s affidavit regarding the leak
were sufficient to warrant a trial.28 The appellate court
reversed and remanded to the Circuit Court.
In the course of reaching its decision, the court
declared that the Act obligates sellers to use ordinary
care to discover defects that are required to be reported
in the SDS. This remarkable conclusion is presented
thusly by the court:
Liability is precluded for errors, inaccuracies,
or omissions in a seller disclosure statement
that existed when the statement was delivered,
where the seller lacked personal knowledge,
and would not have had personal knowledge
by the exercise of ordinary care, of any error,
inaccuracy, or omission and thus proceeds in
good faith to deliver the disclosure statement
to the buyer.29
The court cited Sections 5, 6 and 10 of the Act in
support of these multiple declarations, but did not sort

out these sources for the diligent reader. A footnote
acknowledged that this purported seller inspection obligation does not apply to areas that are inaccessible to
the sellers; that limitation is expressly stated in Section
5(1) of the Act and in the SDS.
The Roberts court expressly disagreed with this purported seller inspection requirement, but declared that
it was unnecessary to reconcile this conflict to decide
the case.30 Likewise, the seller inspection obligation
presented in Bergen may be dismissed as mere dicta,
since the seller’s failure in that case was not necessarily
the failure to conduct this additional inspection, but
was rather founded in the distinct possibility that by
living in the house the sellers could not miss the onrushing water posited by the inspector.
More critically, the seller inspection requirement
declared in Bergen is not supported by the cited statutes
or the text of the SDS. Section 5 of the Act actually
contradicts this requirement by exonerating the seller
under the cited circumstances, and imposes no express
obligation on the seller to conduct an inspection.31 As
pointed out by the Roberts court, the only reference to
“ordinary care” in Section 5 relates to the obligation to
transmit the information, not to fill out the form.32
Section 6 of the Act states that the information presented to the purchaser “shall be based upon the best
information available and known to the transferor.”33
The requirement that the information must be “available and known” is a far cry from any obligation to
obtain additional information, as is advanced by the
purported seller inspection rule.
Finally, Section 10 of the Act imposes the obligation
to act in good faith, which is stated to mean honesty in
fact.34 Moreover, the SDS itself (which is also part of the
Act) informs the prospective purchaser that “the seller

25 Bergen, 264 Mich App 376; 691 NW2d 770 (2004).

30 280 Mich App at 413. The affirming Order issued by the Supreme Court of Michigan also does not expressly resolve this
disagreement.

26 Id. at 386.

31 MCL 565.955(1).

27 Id. at 387.

32 280 Mich App at 407.

28 Id.

33 MCL 565.956.

29 Id. at 385 (footnote omitted).

34 MCL 565.960.
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specifically makes the following representations based
on the seller’s knowledge at the signing” of the SDS.35
It would have been surpassingly easy for the drafters of
the Act to impose the purported inspection obligation
as part of the obligation of good faith, or to instruct the
seller to make “one last pass” around the house before
signing the SDS. The Act does none of that.
A seller clearly acts in good faith when he or she
diligently recounts what has been learned from living in
the house at the time the SDS is prepared. There simply is no textual support in the Act for the proposition
that the seller must rise from kitchen table and conduct
yet another house inspection, with or without expert
assistance. Existing knowledge is the touchstone of the
Act36 and is repeatedly stated in the Act and SDS.
The “existing knowledge” standard declared in Roberts prevails at this moment. When navigating their ships
of disclosure, sellers can follow the compass settings set
forth in that case, but should be ever mindful that this
question is not closed; storm clouds loom in the distance.
Must Sellers Disclose Everything They Know
about their House?

Prior to Roberts, it was quite fashionable for real estate agents and others to advise sellers to disclose “everything they know” about the house in the course of filling out the SDS or otherwise proceeding under the Act.
This quote from an online article is typical:
When your grandparents bought their first
home, they did so at their own risk. Back then,
real estate was governed by the ancient Roman
dictum of caveat emptor. Today, however, “let
the buyer beware” has gone the way of gladiators and chariots. The operational phrase in real
estate now is let the seller beware.37
It is of course quite difficult to discern the source
or reason for this viewpoint. Perhaps real estate agents
and others are uncomfortable with the “ship of disclosure” just sailing about in uncharted waters, and would
rather imagine these boats being securely docked at one
35 Id., “Seller’s Disclosure” Section.

shore (buyer beware) or the other (seller’s confessional).
This concept may have arisen in Michigan from a
relatively early unpublished appellate decision, Fritz v
Tapke,38 in which the Michigan Court of Appeals imposed this “tell all” standard. In Fritz, the defendant
sellers failed to make several disclosures pertaining to
the drain field and pumping system and compounded
the error by stating the pump was okay and could be
repaired for less than $1,500.39 Problems with these
systems arose shortly after the closing.
The court ruled that these representations and others
regarding the roof were false and that the buyers were entitled to recovery for the fraud. Unfortunately, the court
did not stop there. The court ruled that defendants had
a legal duty to report “known conditions affecting the
property,” even if not prompted by a specific question on
the disclosure form. This court based this conclusion on
instruction #2 in the statutory SDS form: “(2) Report
known conditions affecting the property.” The court reasoned that if a seller is only required to report conditions
listed in the questions, the second instruction would be
mere surplusage, citing to the statutory principle of interpretation that every word of a statute should be given
meaning and no word should be treated as surplusage or
rendered nugatory if at all possible.40
The court’s citation omitted the larger portion of
the customary litany of principles that applies to statutory construction:
We construe an act as a whole to harmonize
its provisions and carry out the purpose of the
Legislature. When discerning legislative intent,
a particular word in one statutory section must
be interpreted in conjunction with every other
section, “so as to produce, if possible, a harmonious and consistent enactment as a whole . . . .”41
The court’s declaration also truncated the relevant
38 Fritz v Tapke, unpublished opinion per curiam of the Court of
Appeals, issued Aug 3, 2001 (Docket No. 221954).
39 Id. at 2-3.

36 Roberts, 280 Mich App at 414.

40 Id. at 5, citing Hoste v Shanty Creek Mgt, Inc, 459 Mich 561,
574; 592 NW2d 360 (1999).

37 McDonald, J., Telling All About Your House, Bankrate.com,
Oct 11, 2010.

41 People v Blunt, 282 Mich App 81, 83-84; 761 NW2d 427
(2009) (citations omitted).
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instructions, which are actually presented in five (or
perhaps six) parts, not two:
Instructions to the Seller: (1) Answer ALL
questions. (2) Report known conditions affecting the property. (3) Attach additional pages
with your signature if additional space is required. (4) Complete this form yourself. (5)
If some items do not apply to your property,
check NOT AVAILABLE. If you do not know
the facts, check UNKNOWN.
Taken in context, it is apparent that instruction #2
must be read in conjunction with the balance of the
instructions. The seller is first instructed to answer all
questions. The seller “reports known conditions” in
the context of answering all the questions, and is not
required to make up new topics. The seller is explicitly instructed to complete the form–on his own (#4).
Notably, the SDS form does not provide a space for
filling in all other topics the seller may care to initiate
or add to the form. The opportunities to provide additional pages (#3) are specifically attached to specific
inquiries.42
Accordingly, the rule and reasoning presented in
this unpublished opinion are simply not persuasive.
The court impermissibly pulled instruction #2 out of
context without any reference to its placement among
six successive instructions, each of which is dependent
on the other. It makes no sense to “attach additional
pages” as instructed in instruction #3 without referring
to the first two instructions which give context–answering all questions and recounting what the seller knows
in the course of doing so. It was unnecessary for the
drafters of the Act to repeat each prior instruction in
each successive instruction to avoid this out-of-context
reading of the SDS form. Courts need only read the
instruction in context to avoid the strained interpretation reached that would dramatically alter the text of
the SDS and the scope of the Act.
Fortunately for sellers (and buyers) looking for
some certainty on this subject, there is no known support in the case law for the “seller’s confessional-tell ev42 MCL 565.967.
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erything you know” standard enunciated in Fritz. Indeed, there are several cases that rule to the contrary. In
the first published Michigan appellate opinion on disclosures made on SDSs, M&D v McConkey,43 the seller
left the preprinted form44 blank save for statements to
the effect that the commercial property was sold “as is”
and the owner had never occupied the property. The
buyer contended that the seller failed to disclose flooding problems with the property. The court resolved a
conflict in the Court of Appeals by rejecting a decision
that declared a seller must disclose known defects to
real property even in the absence of a specific inquiry.45
The terms of the SDS and the Act are entirely consistent with the principles enunciated in M&D. This
consistency is dramatically demonstrated in a recent
unpublished decision, where the court even allowed
that a seller could forget facts he knew two years earlier
and still not be held liable in fraud for failing to disclose
those previously known facts on the SDS.46
In a case handled by my law firm, the sellers (our
clients) had remediated mold in the attic after submitting the SDS but prior to entering into the purchase
agreement with the buyers. The court rejected the buyers’ argument that the sellers were duty bound to reveal this information, which was not proven to be connected to the buyers’ complaints in that case. Several
other cases also refuse to impose a “seller’s confessional”
model upon the SDS.47

43 M&D v McConkey, 231 Mich App 22; 585 NW2d 33 (1998).
44 The sale in M & D occurred prior to enactment of the Act and
development of the SDS form mandated by the Act. The disclosure at issue in that case thus was not made on the statutory
SDS form.
45 231 Mich App at 36.
46 Westrick v Jeglick, unpublished opinion per curiam of the
Michigan Court of Appeals, issued July 15, 2010 (Docket No.
291470), at 16-17.
47 Lane v. Dinnocenzo, unpublished opinion per curiam of the
Michigan Court of Appeals, issued Aug 17, 2006 (Docket No.
268370) ; McGrath v Webber, unpublished opinion per curiam
of the Michigan Court of Appeals, issued July 20, 2004, 2010
(Docket No. 244300).
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Case law overwhelmingly comports with the practical reality of selling a house. It is simply not possible
to tell a buyer “everything you know” about a house
the seller has lived in for any significant period of time.
The buyer would be bored to tears by the time this litany was complete; the SDS would read like War and
Peace. In this alternative reality, sellers would refrain
from such impractical encyclopedic disclosures and just
hope that any defective conditions that arose after the
sale did not arise from problems experienced prior to
the sale. Such a legal regimen would come very close
to providing the warranty that the Act explicitly rejects.
Fortunately, the Act avoids such a chaotic disclosure
standard. The Act presents a specific SDS form that has
a finite list of topics upon which the buyer must impart
what is known at the time. That’s it. Any attempt to
expand this sensible standard defies this specific statutory scheme, and threatens to convert house sales into
a litigation lottery. Such an expansive interpretive pattern is not unheard of in American jurisprudence, but
has so far been largely avoided in Michigan.

Preparing the SDS Form
Now that the seller knows the applicable knowledge standard when filling out the form, the seller must
tackle the task of answering the 59 separate inquiries
presented on the SDS.
Must the Seller Fill out the SDS?

The first question is whether the seller is required to
fill out the SDS at all. As noted in the previous section,
the seller in the first published Michigan case involving
a seller’s disclosure form, M&D, refused to answer any
of the inquiries. That seller instead wrote on the form:
“Owner has never occupied this property. No representations or warranties implied as to condition. Property
being sold in ‘as is’ condition.”48 The buyer’s case claiming active and silent fraud was dismissed.

had never occupied it. The Circuit Court found no
inherent fraud in failing to fill out the form in these circumstances. More tellingly, the Circuit Court rejected
the buyers’ attempt to recast the blank form as an affirmative statement that “there were no problems with
the house.”49
Sellers who have not occupied the subject house, or
who have vacated the house for a period of years prior
to the sale, may be able to parrot this tactic because they
can make a more compelling case than an occupying
seller that they are unfamiliar with the house’s present
condition. Buyers who sign and accept the SDS in its
blank form will likely be unable to successfully complain about the omitted responses.
A blank but signed SDS is not, however, a risk-free
proposition for the non-occupying seller. First and
foremost, buyers are likely to be suspicious of a blank
form, and will demand an explanation as to why it is
blank. If the sale proceeds to closing, the seller can
still be held liable for silent fraud if the seller withheld
knowledge concerning any topic presented in the SDS
or that the buyer specifically inquired about, provided
the buyer’s reliance is reasonable.50
Sellers who occupy the house at the time of the
sale should always fill in the form consistent with the
knowledge standards reviewed in the previous section.
Occupying sellers will almost always be unable to adequately explain why they are leaving the form blank,
thus risking loss of the sale. Moreover, they run a much
greater risk of liability for silent fraud under the same
conditions than do non-occupying sellers. Occupying sellers should proceed according to the rules of the
game and not try to get too cute with the SDS.
Section One–Appliances and Building Systems

The first section of the SDS presents 36 separate
questions inquiring as to whether specified appliances
and building systems are in working order. The seller
can answer “yes” or “no”, claim a lack of knowledge, or

This firm represented a seller who was in a similar
situation. The seller had never occupied the house, and
also submitted a SDS with no blanks filled in and a
statement that he was unfamiliar with the house and

49 Groe v Tyler, Washtenaw County Circuit Court No. 07-874CZ, Feb 18, 2009 hearing transcript, p. 42. This case was settled while the appeal was pending.

48 M&D, 231 Mich App at 26.

50 Bergen, 264 Mich App at 378.
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indicate “not available.” This is the only section of the
SDS that provides a default answer for blanks; a declaration at the end of this section states that all appliances
are in working order unless otherwise indicated. This
standard apparently also applies to “yes” answers. The
top of the form specifically disclaims any express warranty as to any listed item, and the bottom paragraph of
this Section states in caps “WITHOUT WARRANTY
BEYOND DATE OF CLOSING.”51
Many of the topics of this first section relate to
smaller items such as dishwashers, garage door openers, and attic fans. Such topics are unlikely to strike
fear into the hearts of sellers, since most buyers will not
pursue massive litigation over a malfunctioning dishwasher or attic fan. The case law record to date actually
presents some support for this common sense notion.
Cases that exclusively pursue claims due to allegedly
false disclosures made in this section are relatively rare.
Judging from the appellate court record, the riskiest inquiries in this section concern the plumbing52 and electrical systems.53
This does not mean sellers can be careless when
completing this section. Allegedly misleading or false
answers to the inquiries in this section have been cited in nearly a dozen appellate cases as an add-on to
more serious claims arising from alleged misrepresentations made in the second section of the SDS.54 In
one unpublished case, the buyers combined claims that
the electrical and sprinkler systems were not in good
working order as represented with claims of mold and
the roof being older than disclosed.55 The buyers were
denied relief because their reliance on the alleged misrepresentations was not reasonable. In yet another case,
51 MCL 565.967.

the buyers actually did pursue and recover $464 for a
dishwasher as part of their larger claim.56
Despite this robust appellate record, Michigan appellate courts have offered virtually no explicit guidance as to the meaning of the default term “working
order.” In one unpublished case, the buyer argued that
in the SDS context the term “in working order” meant
the building systems met FHA standards.57 The appellate court rejected that contention and explained what
“working order” does not mean: “a statement that a system is in working order is simply not a statement that
the system meets FHA standards. Plaintiff’s inference
was unwarranted.”58 Unfortunately, this opinion does
not offer any meaningful guidance as to what working
order does mean under the Act.
In the absence of affirmative guidance, sellers
should follow the courts’ customary practice of applying the ordinary dictionary meaning of this term.59 In
this case, working order means “fit or ready for use or
service” or “working correctly, without any problems.”60
The SDS thus presents the following guidelines
as to when a seller can safely indicate an appliance or
building system is in working order: (1) it must be “fit
or ready for use” or “working correctly”; (2) there is no
warranty given at any time after closing; and (3) the
disclosures must be provided in good faith. Applying these guidelines to the dishwasher inquiry, a “yes”
answer means that the seller’s experience indicates the
dishwasher should operate upon the buyer’s occupancy
of the house. The dishwasher may have been leaking or
leaving unsightly water spots during the seller’s tenure
in the house. The dishwasher might even break down
the first week of the buyer’s occupancy. None of that

52 Poole v Midvest LLC, unpublished opinion per curiam of the
Michigan Court of Appeals, issued Sept 19, 2006 (Docket No.
269129).

56 Stephan v Kahler, unpublished per curiam opinion of the
Michigan Court of Appeals, issued Dec 28, 2001 (Docket No.
226664).

53 Pfahler v Schab, unpublished opinion per curiam of the Michigan Court of Appeals, issued May 15, 2003 (Docket No.
235439), at 1-2 (buyers also alleged misrepresentations concerning the plumbing system).

57 Beshada v Millard Industries, unpublished opinion per curiam
of the Michigan Court of Appeals, issued Jan 13, 2004 (Docket No. 244635), at 16.
58 Id.

54 See, e.g., Lane, supra note 47.

59 Title Office, Inc v Van Buren Co Treasurer, 469 Mich 516, 522;
676 NW2d 207 (2004).

55 Nalepka v Hnatio, unpublished opinion per curiam of the
Michigan Court of Appeals, issued Sept 15, 2005 (Docket No.
262000).
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will matter as long as the seller can honestly state that
such a breakdown was not expected.
On the other hand, the seller cannot check “yes”
if the seller knows the dishwasher is inoperable when
the SDS is prepared. That is not working order. In
such a case, it doesn’t matter if the appliance works the
first time the buyer uses it, or if it works intermittently thereafter. If the seller has the requisite knowledge
when preparing the SDS, the seller cannot in good faith
represent the appliance as being in working order.
Section Two–Property Conditions

The stakes are raised in the second section of the
SDS. This part of the form asks 12 questions about
major elements of the house, such as the roof, water in
the basement, and the heating system. Just for good
measure, one question dwells on environmental problems. Most of the serious allegations of fraud reported
in the appellate cases have arisen from responses given
to inquiries in this section.
Questions 1 and 3 are particularly challenging to
sellers, because they address basement water and roof
leaks, respectively. Believe it or not, houses in Michigan have been known to experience basement water
and roof leaks. Sellers should exercise caution in denying knowledge of either, particularly when tell-tale
water marks are visible on basement walls.
Question 10 joins this “red alert” list because it not
only addresses environmental problems, but like question 1 requires the sellers to explain any “yes” answers.
Moreover, this is one of the few SDS inquiries that is
not well drafted and leaves too much to the imagination. The seller is asked about his or her awareness of
substances, materials, and the like that “may be” hazardous. In other words, the seller is required to know
just what environmental hazards the question is looking for (an illustrative list is provided) and must then
speculate on whether such materials “may be a hazard.”
Such requirements fly in the face of the concept and
other terms of the Act, which do not require the seller
to possess any expertise on such specialized topics.
When answering the questions in Section 2, sellers must first note whether the individual questions are
Winter 2010

posed in the past or present tense. The first question in
section two of the SDS asks “has there been evidence of
water [in the basement or crawl space]?” This inquiry
requires a comprehensive answer spanning the sellers’
entire period of home ownership. One seller decided
not to disclose basement flooding because it had occurred 26 years prior to filling out the SDS. While this
might have seemed a reasonable limitation to the seller,
the court found there was no time limit in the SDS and
the seller could be held liable for this omission.61
The unfortunate sellers in Bergen actually got this
part of the challenge right. The Bergen court interpreted
the third question in this section as being posed in the
present tense, meaning that the “yes” answer presented
in the SDS indicates the roof leaks presently, and does
not ask whether it has done so in the past. The court
found this answer to be honest and not fraudulent.62
These sellers however, were tripped up by the more
common problem of seller explanations. They offered
two “helpful” explanations in the SDS: “complete
tear-off & replacement June 1998,” and “leaking under front porch completely rectified w/new roof ’98.”63
These statements led to reversal of summary disposition
for the sellers, because the buyers could easily interpret
these statements to mean there was no active leakage
in the sunroom, and also presented a fact question as
to whether the buyers could reasonably rely upon such
statements.64 The buyers presented adequate evidence
to raise fact issues on both counts.
The result in Bergen is but one example of the problems that can arise from seller explanations. In an unpublished case, the court found that a fact issue was
presented when the sellers offered the troublesome explanation in the SDS that the roof was repaired: “1x incident-repaired.”65 In yet another unpublished case, the
seller gave assurances that problems with the broken
61 Pena, supra note 4, at 11-12.
62 Bergen, 264 Mich App at 386.
63 Id.
64 Id. at 389-90.
65

Kobetic v Corbat, unpublished opinion per curiam of the
Michigan Court of Appeals, issued July 29, 2008 (Docket No.
279065).
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seal around basement windows had been corrected.66
The case law record in Michigan is replete with sellers being held liable or forced to trial due to ill-advised
SDS explanations or oral assurances that a particular
element or condition of the house has been repaired.67
These sellers made the common mistake of answering questions that are not asked in the SDS. The SDS
expressly disclaims warranties or any promise that an
element of the house will be in any particular condition
after the closing. The sellers did not have to explain
that their repairs were effective, only that they had occurred. Sellers should heed the advice that is frequently
given by attorneys to their clients who are facing a deposition: pay attention to the question and answer only
the question that is posed. Most of the sellers who have
suffered adverse results in court have failed to heed this
simple advice.
The SDS requires explanations at several points
in all three sections of the form. These opportunities
to explain present powerful temptation to sellers who
desperately want to get their houses sold. Sellers must
nonetheless approach these opportunities with caution.
Statements that some building element is “completely
rectified” are reckless, because no one can give such a
complete assurance. Along the same lines, there are
few words in the English language with more meanings
than “repair” or “fix.” Did you hire someone to repair
the leaky roof or did you actually repair the roof leak?
These statements cross the line from a factual statement
that might be true to an assurance that the seller has
seen no problems after the fix.
In this second section, questions 1 and 10 require
an explanation to a “yes” answer. If a “yes” answer must
be given to either question, sellers should keep their
66 Stephan v Kahler, unpublished opinion per curiam of the
Michigan Court of Appeals, issued Dec 28, 2001 (Docket No.
226664).
67 Stout v Withrow, unpublished opinion per curiam of the
Michigan Court of Appeals, issued Feb 14, 2008 (Docket No.
271632), app den’d 483 Mich 923; 763 NW2d 283 (2009)
(statement that house was “in top notch condition” potentially
fraudulent; case remanded); Smith v Cristoforo, unpublished
opinion per curiam of the Michigan Court of Appeals, issued
Mar 22, 2007 (Docket No. 266942) (statement that cracks in
basement wall were fixed potentially fraudulent).
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explanations pithy and strictly factual. It is critical that
the response meet the thrust of the question. As to
question 1, if there has been evidence of water in the
basement, the response should answer when and where,
e.g., “basement water observed in southeast corner
since April 2009.” That is all that is required.
All too frequently, sellers just breeze through the
second section of the SDS, blissfully unaware of its
pitfalls. Sellers should get better advice. Houses are
imperfect structures and those imperfections are thrust
front and center in this “property conditions” section
of the form. With just a little diligence, sellers can
avoid some of the traps and quandaries presented by
the daunting questions posed in Section 2 of the SDS.
Section Three–Other Items

The third section of the SDS, entitled “Other
Items,” is not as treacherous as the previous section,
but presents its own challenges. Once again, note the
knowledge standard: “are you aware of any of ” the topics specified in the 11 inquiries. The structure of the
question presents each inquiry in the past and present
tense, requiring the buyer to recount any past experiences.
The first three inquiries cover shared facilities with
neighbors, encroachments, and common facilities. The
topics of these inquiries are normally readily observable
and will frequently be covered by title insurance and
property surveys. While sellers can rely upon relevant
documents to an extent, sellers must nonetheless offer
their knowledge on these subjects, which in most cases
should not present daunting legal challenges.
The fourth question asks whether structural modifications, alterations, or repairs have been made without necessary permits or licensed contractors. At first
glance, this inquiry appears quite vexing, since most
houses will require such repairs or alterations over time,
and most sellers will not know whether such permits or
licenses are required or whether their contractors met
such requirements.
The impact of this inquiry is ameliorated by the
lead-in at the top: “are you aware.” In one of the few
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unpublished appellate cases that arise in part from this
section of the SDS, the sellers purportedly did not
know whether the relative who performed plumbing
repairs was properly licensed or if a building permit
was required to perform the work. Since there was no
proof to the contrary and the plumbing work was in
plain sight, the sellers were not liable for the alleged
misrepresentation and the case was properly dismissed
by summary disposition.68
The fifth question asks whether the seller knows of
any settling, flooding, drainage, structural, or grading
problems with the house. At least two unpublished appellate cases have arisen from this inquiry. In an early
case, the sellers made the interesting argument that their
statement of “no settling” was merely puffing and not
factual. The court rejected this contention and found
that statements on the SDS are by definition factual,
and in this case presented sufficient questions of fact to
proceed to trial.69 In a more recent case, the seller was
exonerated when the buyers failed to prove the seller
had any knowledge of the settling that was denied on
the SDS.70
The next several questions present serious topics
but should be fairly easy for the seller to handle. Once
again, the trickiest part of this Section is the obligation
to explain any “yes” answers. The well-advised seller
should heed the advice regarding explanations recounted in the previous subsection.
The Seller’s Duty to Amend

Even discounting current difficulties in the market,
sellers will typically prepare the SDS months or more
than a year before the buyer reviews the form and the
house is sold. Naturally, the condition of the house
does not remain conveniently static during this extended period; sometimes there are changes to the house
condition that may cause a seller to reconsider answers
to the SDS.

The Act presents apparently conflicting terms on
the seller’s duty to amend the SDS. Section 6 of the
Act provides that any inaccuracy in the SDS caused by
a change in condition of the house after delivering the
SDS does not constitute a violation of the Act.71 The
SDS form, however, states the following:
If any changes occur in the structural/mechanical/appliance systems of this property from the
date of this form to the date of closing, seller will
immediately disclose the changes to buyer.72
As one court has noted in an unpublished decision,
this specific instruction in the SDS (also contained in
the Act) overrides the more general guidelines in Section 6 excusing any amendments.73 If the post-SDS
changes have the prescribed impact, the SDS must be
amended.
The challenge presented to the seller, however, is
trying to figure out just what is meant by “structural/
mechanical/appliance systems” of the property. This
awkward multifaceted term is not defined in the SDS
form or Act, and does not neatly fit any of the three primary sections of the SDS. There is no apparent record
of it being a technical or industry term.
The key to deciphering this phrase is determining the meaning of the slashes that separate the three
words. One permissible use of slashes in the English
language is to replace “and” to join two nouns.74 Applying this meaning, the SDS clause would require that
all three property systems experience changes after the
SDS is delivered before an amendment is required. This
reading is consistent with the plural term “systems” that
modifies this phrase.
As noted earlier, one goal of statutory interpretation is to interpret statutory terms “so as to produce, if
possible, a harmonious and consistent enactment as a

68 McGrath, supra note 47.

71 MCL 565.966.

69 Paule v Iwaniw, unpublished opinion per curiam of the
Michigan Court of Appeals, issued Oct 5, 2001 (Docket No.
225590).

73 Pena, supra note 4, at 15.

70 Westrick, supra note 46
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whole.”75 Reading the slashes as “ands” best harmonizes
this SDS clause with the “no amendments required”
terms of Section 6, which should be read to mean what
it explicitly says. This interpretation honors the general
release from amendments stated in Section 6, while also
closely following the plural presentation of terms in the
SDS amendment exception.
This interpretation is reinforced by imagining the
impact of interpreting each slash as “or.” Such a reading would ignore the plural “systems” that modifies the
awkward three-part phrase that precedes it. Moreover,
this reading of the clause would eviscerate Section 6.
Virtually every single one of the 59 inquiries in the
SDS could be considered a structural, mechanical, or
appliance system of the house. Such an interpretation
would require sellers to amend the SDS whenever a
change occurs after delivering the SDS, thereby defying
and rewriting the “no amendments” terms of Section 6.
The Pena v Ellis court, which proclaimed that the
specific instruction in the SDS must override the general terms of the Act, did not discuss this definitional
challenge. That court instead found that cleaning the
attic and roof of a house with soda and water necessitated amendments to the SDS.76 The court in Huhtasaari v Stockemer declared just the opposite. The sellers’
mold remediation to the attic performed after the SDS
had been completed was not a change to the property
necessitating an amendment.77
The different results in these two cases may be best
understood by causation. The buyers in Pena complained that they incurred damages in repairing the
roof. The buyers in Huhtasaari could not causally link
the mold infestation found in the kitchen two stories
below to the attic cleaning.
The legally binding interpretation of the awkward
tripartite phrase found in the SDS amendment clause is
thus yet to be determined. Sellers must walk a tightrope
75 People v Blunt, 282 Mich App 81, 83-84; 761 NW2d 427
(2009).
76 Pena, supra note 4, at 12-13.
77 Huhtasaari v Stockemer, unpublished opinion per curiam of
the Michigan Court of Appeals, issued Dec 20, 2005 (Docket
No. 256926), at 30.
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here. Failure to amend when such an action is clearly
called for can lead to risky explanations and litigation.
Excessive amendments to the SDS can cause the same
result, and may trigger an admission that amendments
should have been made for other post-SDS changes.
Until this issue is resolved, sellers are forced to consider
their alternatives on a case-by-case basis. The recommended approach at this point is to refrain from making amendments unless a case can be made that all three
specified building systems have been modified after the
SDS has been delivered.

Inspections and Due Diligence
The Buyers’ Inspection

Buyers are naturally curious about the house they
are considering. Sellers must presume buyers will review
the SDS and will proceed with their own inspection(s)
of the house. Indeed, the SDS instructs them to do so
and entire industries have grown up around this customary procedure.
Buyers may of course waive these customary inspections. Such an election has proven to be a mixed
bag for buyers and sellers. In one early unpublished
case, the buyers conducted their own cursory inspection and missed some easily detected defects that were
not concealed. Despite questions about whether sellers had made misrepresentations on the SDS, the court
found the buyers did not rely upon those statements
and their case was properly dismissed.78
A subsequent unpublished case presented the opposite result. In Stout v. Withrow,79 the sellers allegedly
misrepresented the house septic tank and drain field as
being in working order. The buyer waived the inspection, based in part on encouragement from the sellers’
real estate agent, who said the house was “in top notch
condition.”80

78 Miner v Teasel, unpublished opinion per curiam of the Michigan Court of Appeals, issued Apr 10, 1998 (Docket Nos.
197225, 199165, 199892).
79 Stout, supra note 67.
80 Id. at 2.
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The court found that the buyer’s failure to conduct
an inspection did not render her reliance unreasonable
in these circumstances. All information at her disposal
indicated the septic tank and drain field were working
properly, and she was given no specific information that
she chose to ignore. Judgment for the plaintiff was affirmed.

The buyers’ right to inspection is a major element
that will frequently trigger legal arguments in litigation
about whether the buyers’ reliance on the SDS was reasonable. Sellers must fully accommodate such inspections and conduct themselves consistent with the “honesty in fact” standard applied by the Act in response to
such inspections.

The result in Stout thus warns sellers to refrain
from relying exclusively on the buyer’s right to inspect.
Buyers clearly cannot elect to go into a house sale willfully blind, given all the warnings and statements in
the SDS that an inspection should be conducted. Just
as certainly, however, sellers cannot make omissions or
misrepresentations on the SDS on the theory that the
buyer should have caught such errors with the inspection they chose not to pursue. Sellers should certainly
avoid any statements by them or their agents discouraging any inspection.

The Sellers’ Responses

Once buyers conduct an inspection, they will be
held responsible for finding obvious defects and will be
denied relief for missing or ignoring defects that could
be detected upon competent inspection. In one case,
the buyers’ complaints about malfunctioning plumbing and electrical systems were dismissed when those
problems had been revealed by their inspections.81 The
buyers could not reasonably rely upon the sellers’ misstatements on these systems in these circumstances.
One critical factor at this stage of the proceedings
is how easily the concealed or omitted defects could
reasonably be detected upon inspection. Buyers’ arguments that sellers have concealed such problems by
placing a rug over them or denying access have largely
been rejected by the courts.82 Sellers who have effectively covered up defects that were not detected have,
however, been held liable for such deception, and their
arguments regarding reasonable reliance due to the inspection have been unavailing.83
81 Pfahler, supra note 53.
82 See, e.g., Nalepka, supra note 55; Timmons, supra note 3
83 Pena, supra note 4, at 19-20; Border v Henning, unpublished
opinion per curiam of the Michigan Court of Appeals, issued
Sept 25, 2007 (Docket No. 270423).
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Once the buyers conduct their inspections, sellers
must be prepared for the inquiries and demands for
credits and repairs that follow. Aside from the obvious
“answer the question” imperative, sellers have two potent weapons in their arsenal when the inevitable buyer
inquiries are received: silence and expert reports. The
sellers’ instinct–combined with heavy pressure from
the real estate agents–will usually compel them to offer
some kind of response. The sellers should give due consideration to other available measures before doing so.
There are cases where silence is golden and no response should be or need be given. In the case noted
earlier, our clients (the sellers) could have but were not
compelled to respond to the buyers’ questions about
the clean attic. The attic mold remediation was successful. The buyer’s inspector could readily observe that the
attic in its then-existing state presented no hazard, and
the buyers were free to test it for themselves if they were
alarmed. The court found no active or silent fraud in
these circumstances.
The Act also affords sellers an essential safe harbor in
cases where repairs have been made or reports have been
commissioned. If there is a report or writing prepared by
a qualified professional on the matter, sellers can pass it
along without comment, unless the sellers have personal
knowledge contradicting the report.84 Sellers who have
had repairs performed will frequently have a report or
even a receipt that meets this safe harbor.
In most cases, sellers should deliver such reports
when those reports relate directly to the subject matter
of the inquiry or when the buyers know of the report
and ask for it. The delivery should be made without
84 MCL 565.955(3).
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comment. The cases reviewed in Section IIIC above
demonstrate that imprecise comments such as “see,
we fixed it,” or claims that the problem is “completely
rectified” are most hazardous to the sellers’ legal and
financial future.
The efficacy of this seller’s tool is demonstrated in
another unreported case handled by our office. The
buyers in that case produced a veritable laundry list of
grievances; one of the complaints was that the deck had
been improperly built. In granting summary disposition for the seller, the court found that our client could
properly rely upon the report issued by an architect to
the effect that his “fix” was effective, despite some typical “weasel wording” in the report.
Properly executed, delivery of the reports should
suffice to answer the inquiries and not result in actual
liability. Lawsuits are another matter–they are often
unavoidable. The seller who has properly delivered a
report at least has a viable defense to support an early
motion to dismiss the buyer’s case.
The opposite result occurred in a more recent unpublished case that presents a virtual case study as to
how sellers should not handle mold problems and buyers’ inquiries. In Elliott v Therrien,85 the sellers obtained
a report showing serious levels of hazardous mold in the
master bedroom and attic. They hired a non-expert to
perform the mold remediation and amended their SDS
to indicate the presence of mold “on” the roof and did
not reveal the mold in the master bedroom or attic.
They did not deliver the mold report to the buyers and
the remediation was largely ineffective.86
The sellers also denied mold problems in response
to direct inquiries from the buyers. Not surprisingly,
the buyers incurred major mold problems, sued the
sellers, and prevailed at trial and on appeal due to all of
these misrepresentations.87
85 Elliott v Therrien, unpublished opinion per curiam of the
Michigan Court of Appeals, issued Jan 26, 2010 (Docket No.
288235).
86 Id. at 5-6.
87 Id. at 37.
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The experience of the prevailing and losing sellers
in these cases is most instructive to sellers and buyers
alike. The sellers who prevailed obtained effective repairs and used the accompanying reports properly. The
losing sellers did none of this. Once again, honesty in
fact is the guiding principle; the sellers need not fully
disclose every little problem, but may certainly take advantage of the ability to present and rely upon these
expert reports and not rely upon the buyers’ ability to
discern problems from their own inspections.
Oh, and one other thing. The sellers in Elliott
compounded their problems by engaging in a meeting
with the buyers, which they referred to as a “powwow.”
These face-to-face meetings elevate the sellers’ risk levels
to daunting heights, and are almost certain to lead sellers
to legal ruin and liability. Without judging their intent
or knowledge, at a minimum the sellers in Elliott gave
into temptation and attempted to avoid answering direct inquiries as to whether mold had been found in the
house. These misstatements contributed significantly to
their legal exposure and their impressive array of counter-arguments at the appellate level could not save them.
When buyers request a meeting, the sellers should
follow a detailed step-by-step approach in responding.
The sellers’ preferred response is to request that specific
buyer questions be presented in writing. This procedure
tracks applicable case law, which requires specific inquiries for a fraud to ensue from a failure to respond to such
inquiries. Generalized inquiries–is there anything wrong
with the house–are all too likely to surface in a powwow
and can be avoided in this fashion. Written questions
also give the sellers an opportunity to reflect on a proper
answer, decide whether they need to answer at all, or
whether just referring back to the SDS is the proper
course. This is once again a risk assessment for the sellers
and their advisors to make on a case-by-case basis.
If the buyers insist on a face-to-face meeting, the
sellers must carefully weigh their options. Such meetings are a bad idea for the sellers and portend serious
future legal claims from the buyers. If the sellers’ position is sufficiently weak that this good advice can’t be
followed, then the sellers must develop an orderly procedure. The encounter–and setting-should look more
like a corporate board meeting or even a deposition
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than dinner at a bar. Proceed with one question at a
time and close out that question before proceeding to
the next. If any follow-up is required (a report, receipt,
or picture), make note of it, and then move on. Have a
neutral witness present; preferably, that witness should
be taking notes or recording the encounter. The sellers
should avoid all general assurances. The sellers should
remain mindful of their option to refuse to answer the
question or refer to the relevant responses in the SDS.
The sellers should take a break or converse in confidence if they feel the need.
While sellers cannot be assured of avoiding lawsuits or liability when matters deteriorate to this point,
there is at least a ray of hope to minimize such risks by
following thoughtful procedures when responding to
buyer inquiries and concerns.
The “As Is” Clause

Invoking the “as is” clause is a standard ritual in
many of the appellate cases that have applied fraud
to representations in a SDS.88 The seller defends the
buyer’s claims based upon the “as is” clause found in
the purchase agreement and closing documents and the
buyer argues the “as is” clause is ineffective as to fraudulent representations made by the seller.
Despite the frequency of these arguments, “as is”
clauses have not had much discernible impact on the
outcome of most of the appellate cases. Courts presented with these arguments routinely cite the following
passage from Lorenzo v Noel:

One appellate court rejected the buyer’s argument
that the “as is” clause was ineffective as a defense to her
claim for silent fraud because she failed to prove that
she had made the particularized inquiry of the sellers
necessary to impose liability for fraud.90 Buyers desiring to avoid this fate must prove that they made the
necessary inquiry and that they reasonably relied upon
the sellers’ misleading statements or omissions.91
The “as is” clauses thus remain an important component of the seller’s defenses to buyer actions for fraud.
These clauses enable sellers to preserve the remaining
vestiges of the common law rule transferring the risk
of loss in the defined circumstances to buyers. Sellers
must recognize, however, that such clauses do not protect against active fraud or fraudulent omissions made
in the SDS or in the context of making a sale subject
to the Act.

Conclusion
The Act and interpretive case law are steering sellers
away from the safe harbor of “buyer beware” and into
the previously uncharted waters of seller disclosure.
On this course, there are some notable hazards that can
capsize sellers after they have sold their house. Sellers
who remain vigilant, attentive to the details of the Act,
and true to the good faith standard should not overreact to these perils. That is not to say that the journey is
easy, only that the ultimate destination remains firmly
in sight.

“As is” clauses allocate the risk of loss arising
from conditions unknown to the parties . . .
. “As is” clauses also transfer the risk of loss
where the defect should have reasonably been
discovered upon inspection, but was not. They
do not, however, transfer the risk of loss where
“a seller makes fraudulent representations before a purchaser signs a binding agreement.” 89
88 The interplay between the Act and the SDS, on the one hand,
and the purchase agreement and closing documents, on the
other, arises from time to time in the appellate cases. Full review of those legal issues, however, is beyond the scope of this
Article.
89 Lorenzo v Noel, 206 Mich App 682, 687; 522 NW2d 724
(1994) (citations omitted).
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90 Seit-Olsen v Reliance Appraisals, LLC, unpublished opinion per
curiam of the Michigan Court of Appeals, issued Apr 27, 2006
(Docket No. 264470).
91 See, e.g., Smith, supra note 67 (sellers made misleading statements regarding structural problems and cracks in the basement walls).
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The Pendulum Swings Again – Recent Amendments to
Michigan’s Environmental Liability Statute

by Patricia Paruch*

On the final day of the 2010 legislative term, the
Michigan Legislature approved significant amendments to Michigan’s environmental liability statute,
Part 201 of the Michigan Natural Resources and Environmental Protection Act.1 Governor Granholm signed
the amendments as this article was heading to press and
they took immediate effect on December 14, 2010.
The amendments cap a multi-year effort by staff in the
Michigan Department of Natural Resources and Environment (MDNRE) and representatives from both
the business and the environmental communities to
refine the statute. The nonprofit research firm Public
Sector Consultants facilitated an extensive review process among all stakeholders and published its recommendations in 2007. This article will discuss the 2010
amendments and how the changes may impact future
real estate development in the state.

in 1980.2 The passage of this massive, comprehensive
statute followed years of environmental horror stories
such as the discovery of the disposal of tons of toxic
waste under a neighborhood close to the Love Canal
in Niagara Falls, New York. Congress cast the liability
net wide in drafting CERCLA in order to identify and
capture sufficient sources of money to clean up these
environmental disasters. Environmental liability for
the generation, transportation, and disposal of hazardous substances under CERCLA is generally strict and
is not dependent upon fault.3 Liability applies not only
to persons who owned and operated a facility at the
time of the disposal, but also to current owners and
operators.4

Congress passed the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA)

Even before CERCLA’s adoption in 1980, Michigan was one of a number of states that adopted state
environmental protection statutes including a mechanism to recover environmental remediation costs for
contaminated properties.5 Michigan’s statute went even
further than CERCLA by holding liable “any person
who owns a facility” as well as owners at the time of

1

[NOTE: Citations to the 2010 amendments below were derived from the Enrolled Bills. Subsequent codification by Legislative Services into the Michigan Code may affect the accuracy of some of these citations.]

2

42 USC 9601 et seq.

3

42 USC 9607.

4

42 USC 9607(a)(1) and (2).

MCL 324.20101 et seq.

5

MCL 299.601 et seq.(repealed).
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release.6 “Facility” was defined as “any area, place, or
property where a hazardous substance has been released,
deposited, stored, disposed of, or otherwise comes to be
located.”7 These definitions extended potential liability
not only to owners who owned the property at the time
of release, but also to all others in the chain of title from
the time of the release until its discovery and remediation. Frequently, the chain of potentially liable parties
spanned decades. Owners and operators were jointly
and severally liable for even small amounts of hazardous substances, including de minimus amounts generally not considered harmful to health and safety.8
By the early 1990s, Michigan policy makers realized
that the unintended effect of the Michigan statute’s strict
liability provisions coupled with potential CERCLA liability was impeding real estate transactions involving
contaminated property, or “brownfields.” In 1995, the
Michigan Legislature amended the Michigan liability
statute to enable purchasers of contaminated property to
acquire title without liability for existing contamination
if they conducted and filed with the state a baseline environmental assessment (BEA) of the property.9 Liability
only attached to property that was a “facility,” which was
newly defined as a property where concentrations of hazardous substances existed at levels above what was considered safe for residential use of the property.10 The state
also negotiated a “Memorandum of Understanding”
with the U.S. Environmental Protection Agency (EPA)
in which EPA agreed that it would not pursue enforcement action against purchasers who conducted and filed
a BEA, absent extraordinary circumstances.11

also provided that a new purchaser, tenant, occupant or
foreclosing lender could petition MDNRE for a written determination that the BEA was adequate to create
the statute’s liability protection.12
In practice, the cost of conducting the necessary soil
and groundwater tests for a BEA turned out to be high,
especially if the new owner was going to continue to use
the same hazardous substances as the prior owner. The
time and cost of conducting such subsurface sampling
and lab analysis became a deterrent to new property
acquisitions. Many purchasers, if they opted to proceed
with the purchase of Michigan brownfield property at
all, chose to simply “disclose” the completed BEA to
MDNRE rather than to submit to the state a petition
for a written determination on nonliability.13 This provided less certainty that the BEA was adequate. And up
to the recent amendments, the Michigan statute and
administrative rules still mandated rigorous involvement by state regulators in a lengthy and costly scheme
of cleanup pre-approvals, oversight of remediation activity, and closure efforts for contaminated property.14

6

MCL 299.603(u)(repealed).

7

MCL 299.603(m)(repealed).

8

MCL 299.603(repealed).

At the same time that Michigan was enjoying a
modest rebirth in real estate transactions for contaminated properties due to the new BEA procedure, the federal government was experiencing significant difficulty
in disposing of surplus federal lands, such as old military
facilities, that were seriously contaminated with hazardous and toxic substances. To address this issue, Congress
amended CERCLA by passing the “Small Business Liability Relief and Brownfields Revitalization Act” in
2002.15 These amendments created, among other things,
a new category of nonliable owners. A “bona fide prospective purchaser” can now acquire title to contaminated property without CERCLA liability if the purchaser
can demonstrate that: 1) the contamination occurred
before it acquired title; 2) it conducted what the statute
called “all appropriate inquiry” into the “previous ownership and uses of the property”; and 3) it does not impede
response action performance.16 Subsequent regulations
adopted by EPA establish criteria for “all appropriate

9

MCL 324.20126(1)(c).

12 MCL 324.20129a(repealed).

The BEA’s purpose is to establish a snapshot of the
environmental condition of the property at the time
of purchase so that in the event that contamination
is discovered later, a method exists to distinguish any
new contamination from the old. The original statute

10 MCL 324.20101(1)(o)(repealed).

13 MCL 324.20126(1)(c)(ii)(repealed).

11 Superfund Memorandum of Agreement Between the Michigan Department of Environmental Quality and United States
Environmental Protection Agency, Region 5 (with subsequent
Addenda), March 14,1997.

14 MCL 324.20114(8).
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15 Pub. L. No. 107-118, 115 Stat. 2356 (2002).
16 42 USC 9601(40).
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inquiry.”17 CERCLA does not require the prospective
purchaser to disclose the results of this due diligence to
EPA or any other agency, but the work product is available to the purchaser as a defense to any assertion by EPA
or any other person that the purchaser may be liable under CERCLA.18 Consequently, the cost of the due diligence necessary to achieve federal liability protection can
be significantly less than the due diligence required under the original Michigan BEA procedure.
At the same time that the federal brownfield program was having a positive impact on property transactions, many states, including some of Michigan’s closest
neighbors, adopted statutes and rules to allow voluntary
compliance programs for remediation of contaminated
properties.19 A number of these programs have no mandatory government oversight of most remediation efforts.
Most of these states require that remediation professionals be state certified to conduct cleanup activities.20
Once a closure report is filed and accepted by the state,
remediation is usually complete.21 Numerous states have
found that the voluntary cleanup programs with certified
professionals but no rigorous “over the shoulder” government regulatory oversight have led to quicker and more
efficient cleanup of a number of problem sites.
This backdrop of a more purchaser-friendly approach under CERCLA and changes in the approach to
the cleanup of contaminated properties in neighboring
states led the Michigan Legislature to consider the recent changes to the Michigan statute. The amendments
will take immediate effect.22 A summary of some of the
changes relevant to real estate transactions follows.

Baseline Environmental Assessment
Some of the most significant amendments to the
Michigan statute pertain to baseline environmental assessments (BEAs). The prior statute defined a BEA as
17 40 CFR 312.20.
18 42 USC 9601(40).
19 See “Pennsylvania Local Recycling Program,” www.state.
pa.us/community/brownfield_redevelopment.
20 Id.

“an evaluation of environmental conditions which exist
at a facility at the time of purchase, occupancy or foreclosure that reasonably defines the existing conditions
and circumstances at the facility so that, in the event of
a subsequent release, there is a means of distinguishing
the new release from the existing contamination.”23 The
former version of the statute granted liability protection to a purchaser of property if the buyer conducted
a BEA within certain time frames either prior to or
after purchase, and then delivered copies to MDNRE
and subsequent purchasers of the property, also within
certain time frames.24 After the Legislature amended
statute in 1995, MDNRE promulgated rules establishing criteria and standards for three categories of BEAs
depending upon the proposed use of chemicals at the
property by the new owner.25
Under the former categories, a BEA for a Category
N property (where there will be “no” hazardous substance use by the new owner) required a comparatively
modest number of soil and groundwater samples and
analyses.26 The cost of a “Category N BEA” varies based
upon the size and complexity of the property, but generally the cost starts at about $3500 and goes up from
there. If the new owner was going to maintain the same
industrial processes and use the “same” hazardous substances as the former owner, however, the administrative rules required that the purchaser conduct a “Category S BEA.”27 The sampling and analysis parameters
for a Category S BEA are much more extensive than a
Category N or D (“different” hazardous substance use)
to adequately distinguish the existing contamination
from any new release. The cost of a Category S BEA
can reach tens of thousands of dollars.
The 2010 amendments eliminate the Category
N/D/S scheme. Also, the amended statute specifically
prohibits MDNRE from implementing or enforcing
the minimum technical standards for BEAs contained in
R 299.5901 to R 299.5919.28 Instead, the new statute
23 MCL 324.20101(1)(d)(repealed).
24 MCL 20126(1)(repealed).
25 MCL 324.20126(7); ACS R 299.5901-5919(repealed).

21 Id.

26 ACS R 299.5907(repealed).

22 Enrolled Senate Bills 1345, 1346, 1348, House Bills 6359,
6360, 6363 (2010).

28 MCL 324.20126(7).
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adopts CERCLA’s “all appropriate inquiry” for bona
fide prospective purchasers.29 The 2010 amendments
redefine a BEA as “a written document that describes
the results of an all appropriate inquiry and the sampling and analysis that confirm that the property is a
facility. However, for purposes of a baseline environmental assessment, the all appropriate inquiry under
42 CFR 312.20(a) may be conducted within 45 days
after the date of acquisition of a property and the components of an all appropriate inquiry under 40 CFR
312.20(b) and 42 CFR 312.20(c)(3) may be conducted
or updated within 45 days after the date of acquisition
of a property.”30 40 CFR 312.20 is the federal regulation that establishes standards for an “all appropriate
inquiry” under CERCLA. The various CFR subsections cited in the amended Michigan definition above
set timing parameters for the various components of
the inquiry (collection of information from the existing
owners, searches for environmental cleanup liens, visual inspections, etc.). While the federal rules generally
require that the inquiry be conducted before purchase,
the amended Michigan statute allows the inquiry to be
completed within the 45 days after purchase.31
The replacement of the old BEA standards and
categories with the federal standards for all appropriate inquiry should result in much more clarity for environmental professionals making assessment choices
and significant cost savings for transactional due diligence. By conforming the inquiry required for liability
purposes under the amended Michigan statute to the
federal inquiry required under CERCLA, Michigan has
streamlined the process. This one change alone should
reduce the ancillary costs of acquiring contaminated
property and boost the volume of real estate activity in
this area.

request for such a determination for a variety of reasons, so fewer purchasers were submitting their BEA
with a request to MDNRE. Many lending institutions,
however, required their borrowers to obtain a written
determination as a condition of the loan. Apparently,
the U.S. Small Business Administration (SBA) also requires the borrower to obtain a determination. As of
the date of this article, there has been no official response from the banking community or the SBA on
the elimination of this procedure. On the one hand,
the certainty that the written determination provided
is gone. On the other hand, the all appropriate inquiry
procedure now required conforms to the federal requirements under CERCLA and to many other states’
liability schemes that mirror CERCLA. Banks lending
on a regional or nationwide basis will find that the due
diligence now required in Michigan is consistent with
the requirements in most other states.
As this article was heading to press, MDNRE issued
an “Important Notice” for BEAs concerning the immediate changes in the procedures, and a chart clarifying
the status of all BEAs that are in process as of December
14, 2010. MDNRE also issued a new “Baseline Environmental Assessment Submittal Form” (EQP 4025), which
now must be used for all BEA submittals as of December
14. All of these forms and notices are available on the
MDNRE website at www.michi.gov/bea.

Due Care Obligations

31 MCL 324.20126(c).

Since the Legislature amended the statute in 1995,
purchasers have had an obligation to take “due care”
of contaminated property after purchase. Up until the
2010 amendments, these due care responsibilities were
statutorily limited to the obligations to eliminate dangerous conditions (fire and explosion risks), to be mindful
of the potential actions of third parties, and to refrain
from exacerbating the contamination.33 For example, an
owner may have to ensure that a contaminated area is
fenced off and posted with signs prohibiting entry, or
may have to maintain an interior concrete floor without
cracks as a barrier to contamination under a building.
The 2010 amendments expand the due care responsibilities to include other obligations of innocent purchasers

32 MCL 324.20129a(repealed).

33 MCL 324.20107a(1)(a-c).

The amendments also delete the section of the statute that gave MDNRE the authority to issue a written
determination that a BEA was “adequate” to exempt
the purchaser from liability.32 As a practical matter,
MDNRE was taking longer and longer to review each
29 MCL 324.20101(c), MCL 324.20101(f ), MCL 324.20126.
30 MCL 324.20101(f ).
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under CERCLA.34 New owners must now also cooperate
with persons conducting cleanup activity on the property and not interfere with such activity.35 They must also
comply with any land use restrictions on the property,
such as recorded prohibitions on certain uses, and must
not interfere with those restrictions.36
None of these additional due care obligations for
Michigan transactions should significantly increase
the cost of owning or operating contaminated property for most property owners. However, the 2010
amendments also eliminate the exemption from due
care responsibilities of local governments that use,
or invite the public to use, contaminated property
owned by the local government.37 Local governments
may face some increase in costs with their new and
expanded due care responsibilities.

Cleanup Categories and
“No Further Action” Process
Prior to the 2010 amendments, persons conducting cleanup activity were subject to MDNRE approval
and oversight of the remediation efforts. The old statute provisions required each site cleanup be categorized
into residential, commercial, or industrial, with three
subcategories.38 Under the 2010 amendments there will
be only two categories, residential and non-residential,
with each having one subcategory.39 As a practical matter, cleanup criteria and protocol under the old system
had generally evolved into these two categories anyway,
with very little difference between a commercial and an
industrial cleanup in terms of scope and complexity except for certain properties.

approval.40 Upon completion of the remediation activities, a person can file a “no further action” (NFA) report
with MDNRE on a form to be developed by MDNRE
and posted on its website.41 The NFA will need to include documentation for concluding that the person had
completed the remedial action.42 The NFA can include
a request that a “facility” be designated as a residential
closure.43 For cleanups at a facility that do not meet the
residential cleanup criteria, the person conducting the
cleanup will need to file a postclosure plan for the site.44
The amendments define a “postclosure plan” as a plan
for land or resource use restrictions or permanent markers at a facility upon completion of remedial actions.45
Under certain circumstances, the land use restrictions
will need to be described in a restrictive covenant.46
The amendments also provide that MDNRE can request that a person undertaking response activity at a site
submit a response activity plan to the Department that
included a request for approval of one or more aspects
of the plan.47 The amendments do not include criteria or
circumstances under which MDNRE may make such a
request. Upon receipt of the response activity plan, MDNRE would have to approve, approve with conditions
(identifying the conditions), deny the plan (with reasons),
or notify the submitter that the plan did not contain adequate information for MDNRE to make a decision (with
identification of the information needed).48 MDNRE
would have to make this determination within 150 days.49
Currently, MDNRE review of remedial action plans can
take much longer depending upon the complexity of the
project. If MDNRE fails to provide a response within this
new time frame, the response activity plan will be considered approved.50
40 MCL 324.20114a(1).

Under the 2010 amendments, a person can conduct
cleanup activity without prior MDNRE approval unless
the remediation is being conducted under an administrative or judicial order that mandates prior MDNRE

41 MCL 324.20114a(2).

34 42 USC 9601(40).

45 MCL 324.20101(1)(kk).

35 MCL 324.20107a(1)(d).

46 MCL 324.20114d(3).

36 MCL 324.20107a(1)(e-f ).

47 MCL 324.20120a.

37 MCL 324.20107a(5).

48 MCL 324.20114b(3).

38 MCL 324.20114(repealed).

49 Id.

39 MCL 324.20120a(1).

50 MCL 324.20114b(c).
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43 Id.
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Response Activity Review Panel
The 2010 amendments create a new “Response Activity Review Panel” to advise the Director on technical
or scientific disputes, including disputes between the
Department and persons undergoing response activity and persons submitting “no further action” plans.51
The Director will appoint fifteen professional engineers
and scientists with significant experience in the field to
serve on the Panel.52 Panel members will serve threeyear staggered terms without compensation except for
expenses, and can serve another consecutive three-year
term if reappointed.53
If the Department makes a decision on a response
activity plan or a no further action plan for a particular
site and the person undertaking the activity disagrees
with the decision, the person can file an appeal petition
with the Director.54 The petition should include all supporting documentation and analysis and must include
a $3500 fee to be deposited into the Michigan Cleanup
and Redevelopment Fund.55 The State uses this fund
to clean up “orphan” sites where the responsible parties
cannot be located or are unavailable.56
The Director can negotiate a resolution of the dispute within 45 days of receiving the petition.57 If the
dispute is resolved, the Department will return the petition fee.58 If the dispute is not resolved, the Director
is required to convene an individual review panel composed of five Panel members within 45 days.59 The review panel will review supporting documentation submitted by the Department and the petitioner, and will
schedule a hearing.60 The statute requires the review
panel to make its recommendation to adopt, modify,

or reverse the Department’s decision, and to notify the
petitioner and the Department of its recommendation
within 45 days.61 If the review panel fails to meet this
deadline, the Department’s decision is final.62 The Director must issue a final decision within sixty days of
receiving notice from the review panel.63 The Director’s
final decision is subject to circuit court review.64
There has been a great deal of discussion within the
environmental community as to how difficult it may
be for the Director to find fifteen persons who have no
conflicts of interest and who would be willing to spend
the large amounts of uncompensated time reviewing cases to serve on the Review Panel. Time will tell
whether this appeal process will function as efficiently
as the drafters of the 2010 amendments envision.

Venting Groundwater
The 2010 amendments also revised the method by
which contaminated sites with “venting groundwater”
are treated. “Venting groundwater” is groundwater that
flows into a surface water of the state (such as a Great
Lake, river, stream, drain, or wetland) from a facility.65
Michigan has thousands of contaminated sites, including leaking underground storage tanks, that have yet to
be remediated that vent groundwater into nearby lakes
and streams. The resulting decline in water quality negatively impacts human health, recreation, and natural
resources such as wildlife and fish.

53 MCL 324.20114e(4).

Under the former statute, if a remedial action plan
for a particular site allowed for venting groundwater, the
discharge had to comply with the Michigan clean water statute (Part 31 of MNREPA).66 The 2010 amendments delete this requirement. Remedial action plans
will no longer have to deal with venting groundwater
discharges as long as the plan meets the requirements
under Part 201.67 A response activity can satisfy Part

54 MCL 324.20114e(7).

61 MCL 324.20114e(9).

55 Id.

62 Id.

56 MCL 324.20108.

63 MCL 324.20114e(10).

57 MCL 324.20114e(7).

64 Id.

58 Id.

65 MCL 324.3109a(3)(b).

59 MCL 324.20114e(8).

66 MCL 324.3101 et seq.

60 Id.

67 MCL 324.20120e.

51 MCL 324.20114e(1).
52 MCL 324.20114e(2).
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201 by meeting any or a combination of the following: water quality criteria standards for surface water
under Part 31; mixing zone-based groundwater-surface
water interface criteria established under Part 201; sitespecific criteria.68 A “mixing zone” is that portion of a
water body where a point source discharge (such as a
discharge directly from a specific source, such as an industrial facility) or venting groundwater is mixed with
the receiving surface water.69
The 2010 amendments also provide that a person
can undertake evaluation activities such as monitoring
wells and response activities that rely on monitoring
wells or alternative monitoring methods without Department approval.70 A person will need Department
approval for response activity if any of the following
apply: the applicable criteria is based upon acute toxicity; the venting groundwater contains a bioaccumulative chemical of concern for which the person is liable;
the venting groundwater is entering a surface water
body protected for coldwater fisheries as identified in
specified documents issued by MDNRE; or the venting
groundwater is entering a surface body designated as
an “outstanding state resource water” or “outstanding
international resource water” under Part 31.71
68 MCL 324.20120e(1).

Conclusion
More specific information about these changes
and MDNRE procedures, forms, and guidance will be
forthcoming as MDNRE copes with these changes on
top of the pending split of the Department under a new
executive administration and numerous staff retirements. Practitioners in this area should regularly check
the MDNRE division websites to stay updated on new
forms and procedures.
Members of the Michigan Legislature are hopeful that these streamlined procedures will stimulate
real estate activity in industrial and commercial areas
that have been saddled with unused and underutilized
brownfield properties. At the same time, regulators
within MDNRE are nervous that by reducing regulatory oversight over much of this activity, existing environmental conditions at certain locations will continue
to harm the public health and natural resources such
as lakes, streams, and groundwater. Only time will tell
whether the Michigan Legislature struck an appropriate balance between these two competing interests in
enacting the 2010 amendments.

69 MCL 324.3109a(3)(a).
70 MCL 324.20120e(2), MCL 324.20114a.
71 MCL 324.20120e(3), MCL 324.20114b.
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Judicial Decisions Affecting
Real Property
by Ronn S. Nadis and Sarah Heisler Gidley

The Section is active in the judicial process in a variety of ways, such as preparing amicus curiae briefs and
monitoring cases of interest to real estate lawyers. This
Article provides a quarterly report designed to inform
Section members about the Section’s efforts to maintain
the integrity of the law and to advise Section members
about published decisions that may impact real estate
practice.

The Following Cases Involving Real Property
Issues Have Been Published Since The Last
Issue Of The Review
Special Thanks. The Section extends its sincere appreciation to the SBM and the e-Journal staff. The original drafts to these case summaries were prepared for
and published in the e-Journal. The e-Journal is a daily
publication that provides case summaries organized by
areas of practice, legal news and updates, public policy
information, a calendar of events, and classified and
fields of practice listings. The e-Journal is an invaluable
tool for keeping current on Michigan law. Subscriptions
to the e-Journal are free. You can subscribe by visiting
the State Bar of Michigan website at www.michbar.org,
and selecting the publications and advertising tab.
American Energy Corp. v. Rockies Express
Pipeline, LLC
622 F3d 602 (6th Cir.)
September 29, 2010

Issues: Land-use dispute between two coal companies and a pipeline company; Jurisdiction; The Natural
Gas Act; 15 USC § 717r; The coal companies’ request
Winter 2010

for money damages for “conversion”; 15 USC § 717f;
15 USC § 717f(h); Federal Energy Regulatory Commission (FERC).
Judge(s): Sutton, McKeague and Jonker
The district court properly granted the defendantpipeline company’s motion to dismiss, holding that the
plaintiffs-coal companies’ claims belonged before the
courts handling the first two actions in this land-use
dispute. This was round three of the parties’ dispute.
In round one, over the plaintiffs’ objection, the defendant obtained an order from the FERC permitting it
to build a natural gas pipeline over the plaintiffs’ mine,
after which the plaintiffs appealed the order to the D.C.
Circuit, where it is now pending. In round two, the
defendant filed a condemnation action in federal court
seeking a surface easement over the coal mine in return for compensating the plaintiffs for the costs of the
easement. In round three, the plaintiffs filed an action
in state court, later removed to federal court, to enjoin
the building of the pipeline and to recover tort damages from the defendant caused by construction of the
pipeline. The plaintiffs sought four types of relief: 1) a
declaration that they have the right to extract all of the
mine’s coal without the defendant’s interference, requiring defendant to “determine” and “commit to implement and pay for” those measures that “will eliminate
the risk of imminent danger and disruptions” to mining, (2) an injunction halting pipeline construction until the defendant presents a mitigation plan adequate to
avoid danger and disruptions, (3) an injunction requiring the defendant to develop a mitigation plan, and (4)
a finding that the pipeline has converted the plaintiffs’
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property under Ohio state law and compensatory damages. The court gave fresh review to the district court’s
decision to dismiss these claims as a matter of law and
treated all of the plaintiffs’ factual allegations as true.
The court made “short work of ” the plaintiffs’ first three
claims--all for equitable relief of one sort or another.
At the heart of these claims was the belief that FERC
did not adequately consider the safety risks and business interruptions that the plaintiffs would face from
the pipeline, including the fear that the pipeline would
cause “imminent danger and disruptions” and “crippling financial losses.” The court concluded these fears
may or may not be well-founded, but one thing was
clear--they were not for the court to resolve. Now that
FERC has issued its final order and the plaintiffs have
appealed that order to the D.C. Circuit, the matter lies
within that court’s exclusive jurisdiction. The plaintiffs
“may not seek what amounts to a second round of collateral review of FERC’s order here.” As to the plaintiffs’
final claim for relief (their request for money damages for
conversion), the court concluded that the question was
not whether FERC had jurisdiction over these claims,
which it did not. The question was whether these claims
in one way or another were already before the district
court in the condemnation action provided by § 7(h) of
the Natural Gas Act. The statutorily authorized condemnation action was designed to compensate the plaintiffs
for the losses caused by construction of the pipeline. The
concern was that some of their theories of damages may
exceed the jurisdiction of the condemnation action. The
court did not think so, and the fact that plaintiffs placed
a conversion label on their claim for money damages did
not change matters. Affirmed.
Boylan v. Fifty-Eight LLC
--- Mich App --- ;--- NW2d --2010 WL 3488995 (Mich App)
September 7, 2010 (No. 291141)

Issues: Whether third-party defendant-Pamar
owed defendant-Fifty-Eight any duty separate and
distinct from Pamar’s contract with Lyon Township;
Fultz v Union-Commerce Assoc, 470 Mich 460 (2004);
The “private nuisance doctrine”; Trespass under MCL
600.2919; Claim invoking Michigan’s surface water
laws; Motion to amend the third-party complaint to
add a third-party beneficiary claim; MCL 600.1405.
Page 190

Judge(s): Per Curiam – Gleicher, Zahra, and
K.F. Kelly
The court held that Pamar Enterprises owed the
defendant-Fifty-Eight a duty separate and distinct from
the Pamar-Lyon Township contract and on that basis,
the court reversed the trial court’s order granting Pamar
summary disposition on Fifty-Eight’s negligence claim.
The court also reversed the trial court’s order granting
Pamar summary disposition on Fifty-Eight’s commonlaw trespass count, but affirmed the trial court’s orders
granting Pamar summary disposition on Fifty-Eight’s
statutory trespass and surface water law claims, and denied Fifty-Eight’s motion to file an amended third-party complaint. Fifty-Eight owned a home located in the
township, which it rented to plaintiff. Between January
2007 and March 2007, various portions of the home
flooded and sewage backed up into the bathroom and
kitchen sinks. Plaintiff reported the flooding to FiftyEight, which undertook an investigation into its cause.
Fifty-Eight’s property manager concluded that during
Pamar’s participation in the installation of a new water main for Lyon Township, it improperly graded the
earth on Fifty-Eight’s property. In early 2007, flooding
and sewage backup damaged the residence owned by
Fifty-Eight. An investigation revealed that surface water
pooling in the home’s front yard had incapacitated the
septic system. Fifty-Eight concluded that during the
construction of a water main for Lyon Township, Pamar
eliminated a swale protecting the home from surface
water runoff. Fifty-Eight contended that the trial court’s
determination that Pamar owed no duty to Fifty-Eight
rested on a misinterpretation of Fultz v Union-Commerce Assoc, 470 Mich 460 (2004). Fifty-Eight maintained that Fultz did not stand for the proposition that
the mere existence of a contract between Pamar and
Lyon Township completely “immunizes” Pamar from
any potential tort liability relating to its construction
of the water main. Pamar responded that Fultz plainly
dictates that it owed no duty to “a third party to its
contract” with Lyon Township. The subject of Pamar’s
contract with Lyon Township was the installation of a
new water main. By virtue of the contract, Pamar assumed a duty to construct the water main according
to certain detailed specifications. Fifty-Eight would
have no cause of action had the flooding occurred simply because Pamar neglected to install the water main.
Winter 2010
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However, separate and distinct from Pamar’s contract
to install a new water main for Lyon Township, Pamar
bore a duty to exercise reasonable care when it entered
onto and altered private property. In contrast with the
facts described in Fultz, Fifty-Eight’s tort claim against
Pamar did not arise solely from Pamar’s performance
under the contract with Lyon Township. Irrespective of
the existence of a contract, Pamar’s entry onto FiftyEight’s land triggered several separate and distinct common-law duties to avoid permanently damaging the
property. Further, the parties agreed that Pamar held
an easement over a portion of Fifty-Eight’s property in
the course of the water main construction. Viewed in
the light most favorable to Fifty-Eight, Pamar’s elimination of the swale materially increased the easement’s
burden by predisposing the land to flooding. No evidence suggested that maintenance of surface drainage
contours served as “the subject of the contract” between
Pamar and Lyon Township. Additionally, Pamar’s water
main construction work created a “new hazard” consisting of interference with the subject property’s drainage
system. Record evidence established that in the course
of constructing the water main, Pamar entered onto
Fifty-Eight’s property, graded the land, and eliminated
a swale that had been present before the water main
work commenced. Fultz explains that a party to a contract breaches a duty “separate and distinct” from the
contract when it creates a “new hazard” that it should
have anticipated would pose a dangerous condition to
third persons. Viewed in the light most favorable to
Fifty-Eight, the facts reasonably supported that Pamar’s
rearrangement of the soil on Fifty-Eight’s premises and
Pamar’s elimination of a preexisting swale, created a
new condition on the premises that it should have
foreseen could predispose the property to flooding.
Affirmed in part, reversed in part, and remanded.
Schwass v. Township of Riverton
--- Mich App ---; --- NW2d ---2010 WL 3809840 (Mich App)
September 30, 2010 (No. 292737)

Issues: Real property assessment; Whether the
conveyance of property from partnerships to the individual partners was a “transfer” that operated to
remove the taxable value cap; Const. 1963, art. 9, §
3; MCL 211.27a(3); “Transfer of ownership” (MCL
Winter 2010

211.27a(6)); Conveyances excepted from the definition
(MCL 211.27a(7)); A “tenancy in partnership” (MCL
449.25(1)); Applicability of the “joint tenancy” exception in MCL 211.27a(7)(h); Whether the Legislature
intended to include tenancies in partnership when it
used the term joint tenancy in MCL 211.27a(7)(h).
Judge(s): Per Curiam - Borrello, Jansen, and
Bandstra
The court rejected the petitioners’ claim that there
is no functional difference between a tenancy in partnership and a joint tenancy, and held that the joint tenancy exception in MCL 211.27a(7)(h) did not apply to
bar the “uncapping” of the taxable value of the property
at issue. Thus, the court affirmed the Tax Tribunal’s order affirming the respondent’s assessment of petitioners’ real property. Petitioners were two married couples.
All the real estate at issue was owned by two partnerships, of which the husbands were the only partners.
The partnerships deeded the real estate parcels to one or
the other of the individual partners and their respective
spouses. After these conveyances, respondent reassessed
the parcels and raised the properties’ taxable values.
Petitioners unsuccessfully argued that the conveyance
of property from the partnerships to the individual
partners was not a transfer that operated to remove the
cap. The court concluded that the “statutory scheme
unambiguously identifies the types of conveyances that
do not trigger uncapping, and conveyances involving
tenancies in partnership are not among those listed.”
Further, the court could not assume that the Legislature intended to include tenancies in partnership when
it used the term joint tenancy in MCL 211.27a(7)(h).
The court noted that in Wengel v Wengel, 270 Mich App
86, 93 (2006), it identified the five types of co-ownership in Michigan, listing joint tenancies and tenancies
in partnership separately. “Although joint tenancies and
tenancies in partnership are similar, they remain legally
distinct forms of ownership, and the Uniform Partnership
Act does not identify property held by a partnership as
property held in ‘joint tenancy.’” Further, since MCL
449.25 was enacted long before the Legislature devised
the uncapping process, it could not be said that the
Legislature was unaware of tenancies in partnership
when it enacted MCL 211.27a(7) in 1982. Affirmed.
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Lafarge Midwest, Inc. v. City of Detroit
--- Mich App ---, --- NW2d ---2010 WL 3984562 (Mich App)
October 12, 2010 (No. 289292)

Issues: Whether the Michigan Tax Tribunal
(MTT) properly granted petitioner-LaFarge’s motion
for summary disposition; Ad valorem property taxes
on three parcels owned by petitioner located in a Renaissance Zone (RZ) in Detroit; The Renaissance Zone
Act (RZA)(MCL 125.2681 et seq.); MCL 125.2682;
MCL 125.2689(2); Whether the petitioner’s property
was exempt from the school debt service tax because
none of the exemptions in MCL 211.7ff applied to the
property; Statutory analysis; Whether MCL 211.7ff(2)
(b) is ambiguous; Whether the phrase “of the local governmental unit” applies to “obligations approved by the
electors”; The “rule of the last antecedent”; The General
Tax Act (GTA)
Judge(s): Cavanagh and Jansen; Dissent - K.F. Kelly
The court agreed with the MTT’s conclusion (but
for different reasons) that the levy of the subject tax
on petitioner’s property was improper because the taxes
were not levied for the payment of “obligations approved by the electors” within the meaning of MCL
211.7ff(2)(b). After applying conventional statutory
interpretation, the court held that the phrase “of the local governmental unit” clearly applies to both the “obligations approved by the electors” and the “obligations
pledging the unlimited taxing power,” and there was no
ambiguity. Thus, the MTT correctly granted petitioner’s motion for summary disposition, and properly ordered the removal of the school debt service taxes from
the taxes charged to petitioner’s property and a refund
of any overpaid taxes. Petitioner was responsible for the
payment of ad valorem property taxes on three parcels
of land that are the site of its cement plant located within a RZ in Detroit. In 2005, 2006, and 2007 petitioner’s real property tax bills included a school debt service
tax of 13 mills, consistent with the school district’s electors’ approval of $116,156,390 in school building and
site bonds. The 13 mill property tax was levied by the
school district for retirement of bonded debt. Petitioner
filed a petition with the MTT, challenging the tax on
the basis that the property was subject to the RZA and
exempt from this school debt service tax. Later, petiPage 192

tioner filed a motion for summary disposition, arguing
that the property was exempt from the school debt service tax because none of the exceptions to the general
exemption in MCL 211.7ff applied to the property.
Petitioner contended the tax levied was not a special
assessment under the exemption in § 7ff(2)(a), and
because the school debt service tax was not levied by
a “local governmental unit,” (a county, city, village, or
township) the exemption in § 7ff(2)(b) did not apply.
Petitioner also argued the tax was not levied pursuant
to any of the school codes listed under the exception in
§ 7ff(2)(c), and a casino was not being operated on the
property thus, the exception in § 7ff(3) did not apply.
Petitioner also noted as to the second exception, that a
“school district” is not a “local governmental unit” under the definition in the RZA and the definition of “local governmental unit” in the GTA was inapplicable to
this case involving the RZA. Relying on Kinder Morgan
Mich LLC v City of Jackson, 277 Mich App 159 (2007),
petitioner argued because the debt obligations were approved by the school district electors and not electors
of the “local governmental unit,” this exception to the
general exemption did not apply and its property was
exempt from such tax and it was entitled to a refund
of the overpaid tax and an order granting it summary
disposition. Affirmed.
Michigan’s Adventure, Inc. v. Township of Dalton
--- Mich App ---, --- NW2d ---2010 WL 4137590 (Mich App)
October 21, 2010 (No. 292148)

Issues: Whether the Michigan Tax Tribunal (MTT)
properly denied the defendant-Dalton Township’s motion for summary disposition; Whether petitioner-MA
was required to file a written objection to the special assessment under MCL 123.754; MCL 123.743; Whether petitioner’s appeal was timely; MCL 123.743(4);
MCL 205.735(3); MCL 24.281(3); Whether MCL
123.752 and MCL 123.754 applied; Whether the
MTT properly vacated the special assessment; Validity of the special assessment; Determining the market
value of the property with the special assessment; “Benefit”; Whether the amount of the assessment must be
no greater than what was reasonably necessary to cover
the cost of the work.
Judge(s): Saad, Sawyer, and Fitzgerald
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The court held that since petitioner-MA raised an
objection to the special assessment district and its inclusion in the special assessment roll in order to invoke
the MTT’s jurisdiction, respondent was not entitled to
summary disposition, petitioner’s appeal to the MTT
was timely, and the MTT’s ruling that vacated the special assessment was supported by competent, material,
and substantial evidence. Three townships entered into
an agreement with Muskegon County to facilitate various sewer projects. In such an undertaking, a municipality may raise funds by several methods, including
a special assessment. The governing body shall cause a
special assessment roll to be prepared and the proceedings of the special assessment roll and the making and
collection of the special assessments shall be in accordance with the provisions of the statute or charter governing special assessments in the municipality. “Governing body” includes, inter alia, a township board. As
to special assessments pursuant to MCL 123.743(2),
the Supreme Court has stated one hearing is required.
While respondent-Dalton Township argued that MA
failed to file a written objection to the special assessment, respondent imposed the special assessment under MCL 123.743, and under § (4) an objector is not
required to submit a written objection or file an appeal
before the MTT within 30 days. Thus, MA was only
required to object at the township hearing held for the
purpose of confirming the special assessment roll. The
record showed that MA attended the 5/30/06 hearing and objected to the special assessment district and
special assessment. Further, MCL 123.743(4) does not
contain a deadline for filing an appeal before the MTT.
Under MCL 205.735(3) a party must file an appeal
with the tribunal within 35 days of the final decision,
which MA did. The court noted the MTT improperly held that MCL 123.752 and MCL 123.754 applied here, but properly denied respondent’s motion for
summary disposition. Further, MA’s expert opined that
the installation of a sewer line in a rural setting would
not increase the property’s value because the sewer line
would not benefit MA’s property where the property
does not require a sewer line - petitioner disposes of
its sewage via operational sewage lagoons. Thus, connecting the sewer line would constitute a substantial
expense to petitioner, while its continued maintenance
of the sewage lagoons is quite simple, and its costs associated with the lagoons appeared relatively modest.
Winter 2010

Evidence also showed MA’s property would not benefit from the sewer line in the future. The court held
that the MTT correctly vacated the special assessment
finding that the property’s value was not enhanced by
the sewer improvement because it conferred little or no
benefit on MA, resulted in no increase in the value of
the land assessed, and furnished no basis for the special
assessment. Affirmed.
Thomas v. Dutkavich
--- Mich App ---, --- N.W.2d ---2010 WL 4260094 (Mich App)
October 28, 2010 (No. 293229)

Issues: The Michigan Judgment Lien Act (MJLA)
(MCL 600.2801 et seq.); Whether a judgment lien
survives after the judgment debtor conveys the encumbered real property to a vendee with record notice of
the lien but no available closing proceeds were distributed to the judgment creditor to satisfy the underlying
judgment; MCL 600.2819; MCL 600.2807(3); MCL
600.2811; MCL 600.2813(2); MCL 600.2809(6); Effect of the plaintiff-buyer’s “constructive notice” of the
recorded judgment lien; Whether the judgment lien
can be foreclosed on; Availability of relief under MCL
600.6018; MCL 600.2817; The Revised Judicature Act
(MCL 600.6001 et seq.); Whether the judgment lien
properly attached to the property where the judgment
was against a husband but the lien was recorded against
property in which his wife had a dower interest; Applicability of MCL 600.2807(1); MCL 558.1; Action to
quiet title; Claim for slander of title; Defendants’ counterclaim seeking to hold the plaintiff personally liable
on a money judgment; Statutory construction.
Judge(s): Murphy, Beckering, and M.J. Kelly
While the MJLA did not permit foreclosure of the
defendants-creditors’ judgment lien and did not give
the plaintiff-buyer any statutory obligation to have paid
them when he closed on his purchase of the judgment
debtor’s (SP) condo, the MJLA required that the judgment lien remain attached to the property. Further,
outside of the MJLA, defendants may be able to levy
on the condo pursuant to MCL 600.6018. Thus, the
court held that the trial court erred in discharging the
judgment lien and in not considering MCL 600.6018,
and remand was required to consider the issue of levyPage 193
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ing pursuant to MCL 600.6018. Defendants obtained
a judgment against SP in 2004. He purchased the condo in December 2006, and was the only vendee named
in the warranty deed. SP and his wife, KP, obtained a
mortgage on the condo. In July 2007, defendants filed
a notice of judgment lien with the register of deeds
in the county where the condo was located. Plaintiff
purchased the condo in a closing held in September
2007. The closing statement indicated that the sellers
were paid $51,784. Their mortgage on the property was
discharged the day before the closing. None of the sale
proceeds were distributed to the defendants-creditors.
In January 2008, the trial court that entered the 2004
judgment against SP entered an order to seize property
relative to that judgment. A notice of levy on real estate was executed and recorded. Plaintiff filed this suit
to quiet title and also alleged a slander of title claim.
Defendants filed a counterclaim seeking a money judgment against him for failing to direct a payment to
them from the money he paid the judgment debtor at
the closing. On appeal, the court first addressed plaintiff’s argument that the judgment lien did not properly attach to the property because the judgment was
against SP but the lien was recorded against property
in which KP had a dower interest. The court held that
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since KP was not named on the warranty deed conveying the property to SP, no tenancy by the entirety
was created. Thus, MCL 600.2807(1) did not apply.
Further, the judgment lien properly attached to the
property regardless of any dower interest held by KP.
The court also held that the judgment lien remained attached to the property and could not be discharged regardless of the sale to plaintiff. Although the obligation
under MCL 600.2819 to pay the judgment creditors
rested solely with SP, other sections of the MJLA made
it clear that a judgment remains attached on property
despite new ownership where the judgment lien was
not fully discharged. Pursuant to the plain language of
MCL 600.2819, however, the MJLA does not allow
foreclosure of the lien. But MCL 600.2817 provides
that a judgment lien is in addition to and separate from
any other remedy created by law. The court held that
the trial court properly dismissed defendants’ counterclaim, plaintiff’s slander of title and quiet title claims
should have been dismissed as to the judgment lien,
and he was entitled to the trial court’s favorable ruling
as to the MJLA and levy and foreclosure, but levying
under MCL 600.6018 had to examined on remand. Affirmed in part, reversed in part, and remanded.
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Legislation Affecting
Real Property
by Ronn S. Nadis and Michael K. Dorocak

The Section is active in the legislative process in a
variety of ways, such as appearing before House and
Senate committees, lobbying for and against bills, and
monitoring legislation of interest to real estate lawyers.
This Article provides a quarterly report designed to inform Section members about new legislation affecting
real property, the Section’s efforts regarding legislation
that may become law, and bills that may have an impact
on real estate practice.
The Section has taken a Formal Position on the
following Pending Legislation
Positions adopted by the Section: The Real Property Law Section is not the State Bar of Michigan, but
rather a Section that members of the State Bar choose
voluntarily to join based on common professional interest. The positions expressed are those of the Real
Property Law Section. The Real Property Law Section’s
total membership is 3,152. The positions were adopted
by vote of the Section Council which has a total of 18
voting members.

SB 960: This bill would require a notary public, before performing a notarial act, to determine whether the
signer objectively understands the substance of the transaction. Such a conclusion would also necessarily require
a determination of competency. The reasons for opposing this bill are as follows:
1. The statutory change expands a notary’s duties far beyond that which exists today. Currently, a notary is only required to confirm
that the person signing is in fact the person
named in the instrument.
2. The statutory change would require a notary
Winter 2010

to determine matters which are not easily
determinable (i.e., competency and understanding of the substance of the transaction).
3. The statutory change would make it more
difficult to find notaries willing to notarize
documents, and may lead to notary shopping.
4. The statutory change would lead to inadvertent disclosure of confidential information to
a person who is not a party to the transaction.
5. Disabled persons could be subjected to discrimination by a notary who believes that,
because of the person’s disability (i.e., blindness or physical limitations) the person is unable to understand the transaction.
HB 4503 and SB 332: These bills would provide
for the recording of affidavits to correct errors in previously recorded documents by persons with knowledge
of relevant facts. The Section opposes these bills for the
reasons as follows:
1. The bills would permit anyone with knowledge of relevant facts of “errors or omissions”
in a recorded document, to file an affidavit
to correct such errors and omissions. This
expands the scope of permissible affidavits
far beyond the limited scope contemplated
by MCL 565.451a, and opens the door to
fraud and abuse. Note, however, that a person who knowingly makes a false statement
is guilty of perjury. MCL 565.451b.
2. The bills raise questions about what effect
such an affidavit has with respect to the
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recorded documents. MCL 565.453 allows
such an affidavit to be used as evidence in
court and is prima facie evidence of the facts
therein contained. Yet, such an affidavit may
not be approved by the parties to the document.
3. The bills state that the register of deeds
“may” record such affidavits. It later states
that affidavits are not “necessary” if a new
document indicating corrective changes is
recorded. This seems to imply that re-recording of documents is not permitted (which is
the position now taken by some registers of
deeds). It has been a longstanding practice
to re-record documents as a means to correct scrivener’s errors and there is no reason
that practice should not continue.
Finally, the Council of the Real Property Law Section further noted that it has been a longstanding practice to record scrivener’s error affidavits, and it would be
helpful to have express statutory authority for doing so.
HB 4869: It appears that HB 4869 intends, within
the context of the summary proceedings act, to extend to
any property manager the right to represent parties (in
other words, to act as their lawyers) before the court. The
Council of the Real Property Law Section opposes HB
4869 because the proposed legislation conflicts with the
fundamental public policy reflected in MCL 600.901,
which states, “[n]o person is authorized to practice law in
this state unless he complies with the requirements of the
supreme court with regard thereto.” The Section believes
that the various obligations imposed upon attorneys by
the Rules of Professional Conduct, and their status as
officers of the court, bring an important level of professionalism to these proceedings, as well as some basic assurance that the fundamental due process requirements
of the Michigan Court Rules and the summary proceedings act are being honored. Unrestricted and typically
unlicensed management “agents” are not bound by the
Rules of Professional Conduct and are not likely to share
an attorney’s training, experience or concern regarding
legal procedure. Eviction actions impact fundamental
interests (for example, basic shelter), which in the residential context are subject to extensive statutory regulation. Forfeiture actions may determine legal and equable
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title to real estate under land contract. In neither case
does the “past due” amounts upon which these case are
commenced reflect the total economic or social value of
the interests. These are not simply collection actions; the
summary proceedings act and the Michigan Court Rules
impose extensive due process requirements on summary
proceedings (requirements that do not exist in small claim
actions) because the right to possession is so important.
Despite the importance of the summary proceedings
process, HB 4869 actually imposes far less restriction on
representation than currently exists in the small claims
division. For example, a claim by a corporate plaintiff
in the small claims division can only be filled by a “full
time, salaried employee having knowledge of the facts
surrounding the complaint.” MCL 600.8407; MCR
4.302(B)(2). No such restriction is imposed on summary
proceedings under the proposed legislation; a part-time
“agent” can apparently act in the full capacity of a lawyer
(but with none of the corresponding restrictions imposed
by the Rules of Professional Conduct). Additionally,
MCL 600.8408 expressly precludes the use of collection
agencies or agents in small claims actions. Since management companies will effectively be acting as “collection
agents” within the eviction and forfeiture context, the
legislation significantly expands the scope of layperson
representation beyond that allowed in the small claims
division. The proposed legislation goes well beyond any
prior model and is not justified by any existing problem with the summary proceeding process. The Rules of
Professional Conduct provide important restrictions on
advocacy and representation, and they should not be circumvented in the summary proceedings context.
HB 5267 and SB 350: These bills will allow the
register of deeds in Kent, Oakland and Macomb Counties to calculate the amount required to redeem foreclosed property. The reasons for opposing these bills are
as follows:
1. Amendments to MCL 600.3204(4) are
inequitable, because in certain circumstances,
a purchaser might be required to make
insurance, tax or other applicable payments
during the last 30 days before the redemption
period expires, and in such cases, the property
can be redeemed without repayment of such
amounts. In addition, the 30-day requirement
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could discourage purchasers from making
such payments because of the increased risk
that the payment might not be added to the
redemption amount.
2. HB 5267 requires a purchaser to “accept” a
redemption amount erroneously calculated
by the register of deeds, and the register of
deeds has no liability for such erroneous
calculations. SB 350 does not expressly require a purchaser to “accept” a redemption
amount erroneously calculated by the register of deeds, but because it authorizes the
register of deeds to calculate the redemption amount, it creates a statutory reliance
argument by the redeeming party. Under
either proposed legislation, this would
likely result in litigation over title and the
appropriateness of redemptions.
HB 5753: This bill would impose certain requirements on contracts for the sale of land. In particular, if
the real property subject to a land contract is a singlefamily residence, the land contract vendee would not be
able to rent or lease the residence to a third party unless
the land contract expressly permits the residence to be
rented or leased. The Council for the Real Property Law
Section voted to oppose this bill because it is inconsistent with the freedom to contract. In most situations,
a land contract vendor and vendee can bargain for and
agree to a provision prohibiting rental of the property.
Thus, there is no policy reason to be shifting the balance of power on this issue in favor of the vendor.
HB 5804 and SB 1336: An adverse possession
claim cannot be made against someone who has been
paying real property taxes during the period of time
covered by the adverse claim if this bill passes. The Section opposes these bills for the reasons as follows:
1. Adverse possession is already a difficult
claim on which to prevail, and this revision
would make it almost impossible for anyone to prevail on such a claim, because the
claimant will not often have paid the property taxes on the disputed land for 15 years.
2. The proposed revision would be subject to
many difficulties in a boundary line disWinter 2010

pute, which likely comprises the majority
of adverse possession claims. It is often difficult to determine which party paid the
taxes on the disputed strip of land because
the tax record legal descriptions are often
imprecise, and not intended to establish legal boundaries. The assessor may base his
assessment upon the location of improvements, such as a fence, as opposed to the
actual acreage in the legal description. A
few other states that have required that the
claimant pay property taxes either exempt
boundary line disputes by statute, or by judicial carve-out.
3. This language would arguably allow a defendant who is delinquent in the payment
of property taxes to pay those taxes after
the claim is filed, thereby defeating the adverse possession claim. This problem could
be remedied by replacing “maintained”
with “commenced.”
4. The existing requirements to prove an adverse possession claim (open, continuous,
exclusive, adverse, notorious, hostile, etc.)
provide a difficult burden of proof for the
claimant, and already ensure that adverse
possession will be found only in clear situations to protect the integrity of the adverse
possession doctrine.
5. The elements of a prescriptive easement
claim are almost identical to an adverse
possession claim. The prescriptive easement holder will not have paid taxes on the
property. Therefore, it is inconsistent for
the legislature to impose this additional requirement on an adverse possession claim,
when it does not apply to a prescriptive
easement claim.
SB 1256: This bill would permit a majority of the
co-owners to modify restrictions or covenants imposed
under Sections 46 and 53 of the Michigan Condominium Act, if the restrictions or covenants were imposed
by a developer who is no longer operative or who no
longer maintains a financial interest in the association.
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The Section opposes the legislation because the
Michigan Condominium Act, in Section 90, already requires a super-majority (2/3rds) of the owners and, under certain circumstances, the first mortgagees of units,
to modify the restrictions and covenants. SB 1256 appears to conflict with Section 90 of the Act.
SB 549: This bill, among other things, would permit co-owners of a condominium association to attend
all meetings of the board of directors. The only exceptions to this open-meetings requirement, as provided in
the proposed bill, are as follows:
1. To consider the dismissal, suspension, or
disciplining of; to hear complaints or charges brought against; or to consider a periodic
personnel evaluation of an officer, employee, staff member, or individual agent, if the
named person requests a closed hearing. A
person requesting a closed hearing may rescind the request at any time, in which case
the matter at issue is considered only in
open sessions.
2. For strategy and negotiation sessions connected with the negotiation of a collective
bargaining agreement if either negotiating
party requests a closed hearing.
3. To consult with its attorney regarding trial
or settlement strategy in connection with
specific pending litigation, only if an open
meeting would have a detrimental financial
effect on the litigating or settlement position of the association of co-owners.
4. To review the specific contents of an application for employment if the candidate
requests that the application remain confidential. However, all interviews for employment shall be held in open sessions.
The Section opposes this bill for the following
reasons:
1. Directors of condominium association
boards are not public officials making public policy decisions, which is the main reason for requiring governmental bodies to
have open meetings.
2. There is concern that having open meetings
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will deter owners from volunteering to serve
on boards because of the increased possibility of the board members having to deal
with belligerent co-owners.
3. The action items often considered by condominium association boards are personal
in nature, such as collection of delinquent
assessments or enforcement of restrictions,
and the co-owners involved often want
their personal information protected.
4. Material changes to the condominium documents already require a super-majority of
the co-owners to approve; thus the board
will not be able to effect material changes
without participation of the co-owners. In
short, nothing is gained by requiring open
meetings.
5. Directors are subject to certain duties and
responsibilities whether the meeting is open
or closed; thus, there is nothing gained by
having open meetings.
6. The relationship between co-owners and
the board of directors is by way of a private
contract and the legislators should not be
interfering with that contractual relationship.

Bills Of Interest That Have Become Law
Since The Last Issue Of The Review
SB 610: 2010 PA 201 – creates the
Commercial Real Estate Broker’s Lien Act.

The Act creates a process by which a commercial
real estate broker who is owed a commission pursuant to a written agreement can record a lien, bring an
action to enforce the lien and collect the commission
(where the commission agreement is signed after the
effective date of the Act, October 5, 2010).

Bills Of Interest That Have Been Introduced
Since The Last Issue Of The Review
HB 6402: This bill would regulate and prohibit the
imposition of capital recovery fees by owners and developers in residential transactions.
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HB 6415: This bill would modify zoning jurisdictional boundaries for cities, villages and charter townships
and provide other regulations in connection with wind
towers.
HB 6420: This bill would exclude from the definition of “transfer of ownership” certain conveyances involving a tenancy in common and, thus, not cause an
uncapping event with respect to real property tax assessments.
HB 6423: This bill would require a party foreclosing
by advertisement to first execute an agreement to participate as a servicer in the “Help For Hardest Hit Program”
and be certified by the Michigan State Housing Development Authority for eligibility to participate in the program.
HB 6513: This bill would create a 10 year statute
of limitation period for an indictment for false pretenses
involving real property, forgery or uttering and publishing of an instrument affecting an interest in real property, or mortgage fraud. The 10 year period is to be measured from the date the offense was committed or after
the instrument affecting real property was recorded,
whichever occurs later.
HB 6518: This bill would make various types of
mortgage fraud in residential transactions a felony.
HB 6519: This bill would provide the sentencing
guidelines for a crime of mortgage fraud as described
in HB 6518.
HB 6520: This bill would make a person who falsely
makes, alters, forges or counterfeits a deed, discharge of
mortgage or a power or letter of attorney or other document affecting an interest in real property with the intent
to injure or defraud another person, guilty of a felony,
punishable by not more than 14 years imprisonment.
HB 6521: This bill would provide the sentencing
guidelines for a crime of forgery and uttering and publishing with respect to a real estate instrument as described in HB 6520.
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HB 6437: This bill would require that changes in
classifications made by an assessor or the Michigan Tax
Tribunal be given prospective application only.
SB 1510: This bill would modify mortgage modification negotiating procedures and eliminate sunset.
SB 1523: This bill would modify the Michigan notary public act by making a violation thereof a felony.
SB 1525: This bill would require mortgage loan
originators to obtain a surety bond in a specified amount
related to the sum of the principal amounts of mortgage
loans closed.
As a member of the Real Property Law Section, you
can have a voice in commenting on proposed legislation
that impacts real property law issues. Each of the Special
Committees of the Section covers a substantive area of
real estate law. Membership in a Special Committee offers the opportunity to network with your fellow practitioners and learn about your areas of practice. Special
Committee chairs are encouraged to seek member input
on proposed legislation. Your active involvement and
participation as a committee member is highly recommended and most welcome.
Non-members of a Special Committee are also welcome to comment on any proposed legislation affecting
real property. Written comments should be forwarded
to:
Ronn S. Nadis, Esq.
Taubman, Nadis & Neuman, P.C.
32255 Northwestern Hwy., Ste. 200
Farmington Hills, MI 48334
rnadis@tnnlaw.com
Consult the Michigan Legislature web site for current information regarding pending legislation: www.
michiganlegislature.org.
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Continuing Legal Education

by Gregory J. Gamalski and Melissa N. Collar, Co-Chairs, CLE Committee
and
Arlene R. Rubinstein, Administrator

The Continuing Legal Education Committee is pleased to announce two new initiatives in cooperation with
the Membership Committee. Members of the Committees will be visiting each of the law schools in Michigan
during the coming year to discuss the day to day responsibilities of a real estate practitioner. Members will share
their experiences and provide students with a better understanding of the rewards and challenges involved with
representing clients in the real estate field and the advantages of Section membership. Students will be able to ask
questions on any topic. There is no charge for this program and the Section provides lunch, usually in the form of
pizza, salad and pop to encourage attendance. The first session was held on November 17, 2010 at Wayne State
University and 20 students attended. Paul Thursam, Brian Henry and Greg Gamalski answered questions about the
Section and their practice experiences. The Section especially thanks Mary Dunn, WSU law 2012 for her assistance
on our inaugural effort. We are looking for recent graduates to also share their experiences. Please contact Karen
Schwartz at lawa2@rocketmail.com if you are interested in participating.
The second program is called “Quick Hits.” On selected Thursday’s an established real estate practitioner will
meet with 10-15 young attorneys for lunch to discuss the basics of Real Estate Law. A schedule will be available
later this month.

Save the Date!
The Membership Committee of The Real Property Law Section of the State Bar
of Michigan will hold its second annual “Meet and Greet” for new members of the
Section on February 1, 2011 at the Black Finn in Royal Oak. Further information will
be available later this month.
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Homeward Bound
February 3, 2011
2:00 p.m. – 5:00 p.m.
The Inn at St. John’s  44045 Five Mile Road  Plymouth

Total Redevelopment in the World of the Land Division
Act-Platted and Unplatted Property
Understanding the provisions of the Land Division Act is key to practicing in the area of land redevelopment.
Get expert guidance on the land division process, from both the perspective of practitioners and
municipalities. Master the intricacies of the process, including more advanced techniques for amending
plat restrictions and handling road and utility easement vacation.
Melissa N. Collar of Warner Norcross & Judd LLP in Grand Rapids will moderate the February 3, 2011, Homeward
Bound seminar entitled Total Redevelopment in the World of the Land Division Act – Platted and Unplatted
Property. The program will begin at 2:00 p.m. at The Inn at St. John’s in Plymouth. Other faculty members are
Clifford H. Bloom, Law Weathers, Grand Rapids; David E. Pierson, McClelland & Anderson LLP, Lansing; and
Gregory J. Gamalski, Giarmarco Mullins & Horton PC, Troy.

Attend live or by webcast! Walk –ins are welcomed!
Registration fee per seminar:

To register:

$80 – Members of Real Property Law Section
$90 – General Admission
ICLE Partners – No Additional Fee (consult your
Partnership Agreement)

Call (with credit card) toll free: (877) 229-4350
Fax (with credit card) toll free: (877) 229-4351
Online (with credit card): www.icle.org/hb
Mail (with payment): ICLE, 1020 Greene St,
Ann Arbor, MI 48109-1444

Save the Date! May 5, 2011
Leasing Fundamentals 2:00 p.m. – 5:00 p.m.
The Inn at St. John’s  44045 Five Mile Road  Plymouth

Moderator: Lawrence Shoffner, Lawrence Shoffner Esq., Detroit
Speakers:

Jonathan W. Anderson, Varnum LLP, Grand Rapids
Thomas A. Kabel, Butzel Long, Bloomfield Hills
Emily A. Minns, Emily A. Minns PLC
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Mark Your Calendar!
Thursday, April 14, 2011
Detroit Athletic Club (DAC)  241 Madison Avenue  Detroit

Show Me the Money: Non-Traditional Financing Alternatives
Program Chair: Kevin Macaddino, Williams Williams Rattner & Plunkett PC
Further detailed information will be available in early 2011.

2011 Winter Conference
March 10-12, 2011
The Willard Intercontinental  Washington DC

The ABCs of Financial Regulatory Reform: A Big Change
New low registration fees for 2011!
The Section would like to thank Laura McMahon Lynch, of Law Office of Laura McMahon Lynch PLC in Grosse
Pointe, and Melissa B. Papke of Varnum Law in Grand Rapids for planning this timely and informative program.
Confirmed speakers include:
The Dodd-Frank Act
Jeffery D. Weisserman, Trott & Trott PC
Doing Business with Fannie in 2011
Sara Todd, Associate General Counsel, Fannie Mae

M3: Michigan Money for Multi-Family Project Finance
Willard G. Moseng, Michigan State Housing
Development Authority
Nyal D. Deems, Varnum LLP

HUD – Forecast for MI
Patricia Hoban-Moore, Director of Office of Field Policy
and Management at HUD
Mercedes Marquez, Assistant Secretary of HUD

REITs – Contrasting REITs as investments vs
traditional /direct real estate
Meredith Despins, NAREIT’s VP, Investment Affairs &
Investor Education

Michigan Legislative Update 2010-2011
Ronn S. Nadis, Taubman, Nadis and Neuman PC

Charting the Real Estate Markets in the Next Decade
Derek P. Hunderman, SIOR, CCIM, Colliers International
Ross J. Moore, Chief Economist, Colliers International

A description of the program and registration form is attached. If you have further questions, please contact Arlene
Rubinstein at sbmrpls@gmail.com or call 248-644-7378.
I look forward to seeing you in Washington DC!
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Save the Date!
Thirty Sixth Annual Summer Conference
Finding the Silver Lining:
Real Estate Opportunities Arising from the Economic Crisis
Grand Traverse Resort and Spa  Near Traverse City

July 20 – 23, 2011
The Grand Traverse Resort and Spa, this year’s conference location, is 6 miles from Traverse City along the
sandy shores of Lake Michigan’s Grand Traverse Bay. The conference begins at 6:30 p.m. on Wednesday, July
20, 2011, and ends Saturday morning, July 23, 2011. Located on 900 acres of spectacular Northern Michigan
property, the Grand Traverse Resort and Spa is known for its 54 holes of championship golf. You will not want
to miss the Section Scramble to be held on Thursday, July 21, 2011 on the Spruce Run course! The resort also
offers beautiful accommodations, indoor and outdoor pools, indoor and outdoor tennis courts, a 100,000
square foot Health Club and Spa plus complimentary shuttle service to the nearby Turtle Creek Casino. The
Resort is a pet friendly hotel that offers dog care. These are just a few of the amenities. It is the ideal setting for
our conference. Bring your family! There is something for everyone!
Lessons have been learned from the recent economic crisis, but are your clients poised to take advantage
of the downturn? Monica J. Labe of Dickinson Wright PLLC in Bloomfield Hills and Clay B. Thomas of
MCM Management in Bloomfield Hills are planning a dynamic three day conference designed for the real
estate practitioner who is looking for silver linings to this recent real estate black cloud. The conference will
provide practical suggestions for how to help clients successfully dig out from this difficult turn of events for
the real estate industry. Michigan real property owners, developers, lenders and other real estate companies,
are creatively structuring asset acquisitions and dispositions, including Note Sales and REO acquisitions, as
well as restructuring leases, resulting in unique real estate opportunities. Thursday will start with a great panel
of experts, taking you through a Note Sale transaction and an REO acquisition/disposition. The panel will
discuss the different perspectives involved in such deals, including those of the lender, the original borrower,
the new investors or interested third party purchasers, receivers and property managers. Friday and Saturday
morning’s round tables will build on this theme, touching on Condo FHA/Fannie Mae/Freddie Mac project
qualifications, public private development partnerships, disposition of real estate when there are no buyers,
urban farming, medical marijuana leasing issues, title insurance issues, oil and gas leasing and transit based
design. We will conclude the conference on Saturday morning with a special presentation by Jack Lessenberry.
A thought-provoking conference where creative ideas are shared is planned! See you ar the Grand Traverse
Resort and Spa in July!
Further information will be available in February. Please contact Arlene Rubinstein with questions at sbmrpls@
gmail.com or call 248-644-7378.
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Course Calendar
Set forth below is a schedule of continuing legal education courses sponsored or co-sponsored by the
Real Property Law Section through April 2009.
Key:		
RPLS – Real Property Law Section
		ICSC – International Council of Shopping Centers
		ICLE – Institute of Continuing Legal Education
		HB- Homeward Bound
		
WC – Winter Conference

Date

Location

January 27

ICSC
Rock Financial

Program

Topic

ICSC/RPLS

ICSC 2011 Michigan:
Continuing Education
Program for Real Estate
Professionals

February 3

The Inn at St. John’s,
Plymouth

HB/ICLE

Total Redevelopment
in the World of the Land
Division Act- Platted andUnplatted Property

March 10-12

The Willard
Intercontinental,
Washington, DC

WC

The ABCs of Being An
Financial Regulatory
Reform: A Big Change

March 15

The Antheneum, Detroit

RPLS/ICLE

The New Detroit: Planning
and Developing a
Sustainable City

RPLS/ICLE

Commercial Foreclosures

Breakfast Roundtable

How To Get a Loan/
Financing if You are Not
Going to the Bank

April 12

April 14

ICLE Building,
Ann Arbor
Detroit Athletic Club
(DAC), Detroit

					
Further information on all Section programs can be found on the Section website at http://www.michbar.org/realproperty/
ICLE Courses can be found at http://www.icle.org/ .

Michigan Real Property Review Cumulative Index
The Michigan Real Property Review Cumulative Index will no longer be printed annually in the Reveiw.
However, you can find it online at http://www.michbar.org/realproperty/MRPR/cumindex.pdf.
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Breakfast Roundtable: “How to Teach an Old Dog New Tricks:
The Bank Asset Recovery Checklist (BARC) for
Buying and Selling Bank-Owned Real Estate
October 7, 2010  Townsend Hotel  Birmingham
Program Chair: Brian P. Henry, Esq., Orlans Associates PC

 Speaker: Linda Orlans

Pizza and Property
November 17, 2010  Wayne State University Law School
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REAL PROPERTY LAW SECTION
2011 Winter Conference

The ABCs of Financial Regulatory Reform: A Big Change
March 10-12, 2011
The Willard Intercontinental

■

1401 Pennsylvania Avenue NW

■

Washington, DC 20004

The Real Property Law Section is pleased to announce that the 2011 Winter Conference will be held at The Willard Intercontinental Washington. This landmark hotel is located in the heart of the nation’s capital, just one block from the White
House and walking distance to the Smithsonian Museums, the National Theater and other major DC attractions and
monuments. Attendees and their families can stroll along the Mall or gaze over DC from atop the Washington Monument!
This year’s program will bring real estate practitioners up to speed with the sweeping regulatory changes and federal legislation that promises to revamp the financial and real estate markets in the years to come, including an update on doing
business with Fannie in 2011, a summary of how we can expect the Dodd-Frank Act to affect our clients and practices,
with insights from DC lawyers and regulators, a forecast of what trends to expect from the commercial and residential
real estate markets in the coming decade, and a key to deciphering the top ten acronyms that every real estate lawyer
should know. On the Michigan front, this program will deliver guidance from MSHDA on the available tax credits and financing strategies for new and rehabilitated real estate projects, a contrast of REITS versus traditional real estate investments, and the traditional Michigan legislative update.
The Section would like to thank Laura McMahon Lynch, of Law Office of Laura McMahon Lynch PLC in Grosse Pointe,
and Melissa B. Papke of Varnum Law in Grand Rapids for planning this program.

Accommodations:

New low registrations fees for 2011 Winter Conference:

All registrants are responsible for making their own room reservations
and flight arrangements. All rooms reserved at the hotel are Superior
rooms. You can specify if you would like two double beds or a king size
bed. We also have options to upgrade.

Before January 15, 2011
First time Winter Conference Section Attendees: $150
Section Members: $175 ■ Non-Section Members: $200
Young Lawyer Section: $100

Superior Room
Deluxe Room
Premier Room
Willard Room
Executive Suite

After January 15, 2011
First time Winter Conference Section Attendees: $200
Section Members: $225 ■ Non-Section Members: $250
Young Lawyer Section: $100

$239
$299
$339
$499
$839

Room Rates do not include the state and local taxes (currently 14.5%).
All pre and post reservation requests are subject to availability and may
not be available at the group rate. Rate is based on single and double
occupancy. Additional persons in the room will be $30 per person per
night.
Reservations can be made by calling the Reservations Department
at 800-424-6835 or 202-628-9100. Please identify yourselves as
participants in the Real Property Law Section meeting in order
to receive our special group rate. If arrival and departure dates are
within the conference dates, you may reserve online by going to the
website www.washington.intercontinental.com. The code is VA2.
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Monument Tour:

We will have an opportunity to take a night tour of the national
monuments Thursday evening (7:30 p.m. -10:30 p.m.). Please be sure
to register for this event, as we need to get our count in to the tour
guide.

For further information please contact Arlene Rubinstein at
sbmrpls@gmail.com
Register online at http://e.michbar.org. or see the next page
for registration form.
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REAL PROPERTY LAW SECTION

Registration
The ABCs of Financial Regulatory
Reform: A Big Change
March 10-12, 2011
The Willard Intercontinental
Washington, D.C.

Register online at http://e.michbar.org.

Accomodation reservations can be made by calling the Reservations Department at 800-424-6835 or 202-628-9100. Please identify yourselves
as participants in the Real Property Law Section meeting in order to receive our special group rate. If arrival and departure dates are within the
conference dates, you may reserve online by going to the website www.washington.intercontinental.com. The code is VA2.

P #:___________________
Name: _______________________________________________
Guest Name: ___________________________________________
Your Firm/Organization: ___________________________________
Address:______________________________________________
City:__________________________ State: ____ Zip: __________
Telephone: ( _____ ) _____________________________________
E-mail Address: ________________________________________
Enclosed is check # ______________________ for $ __________
Please make check payable to: State Bar of Michigan
Please bill my:  Visa  MasterCard for $ _______________

Cost: (Please check your fees)
Before January 15, 2011
 1st time Winter Conference Section Attendees ...$150
 Section Members ...............................................$175
 Non-Section Members .......................................$200
 Young Lawyer Section ........................................$100
After January 15, 2011

 1st time Winter Conference Section Attendees ...$200
 Section Members ...............................................$225
 Non-Section Members .......................................$250
 Young Lawyer Section ........................................$100
Registration fee total: $__________
Thursday Night Monument Tour
 Adults: ...............................$25 x ____= ________
 Children: .............................$10 x ____= ________
GRAND TOTAL: $ __________
(Add registration fee total and tour fee total together.)

Card #: _______________________________________________
Expiration Date:_________________
Please print name as it appears on credit card:
____________________________________________________
Authorized Signature: ____________________________________
Mail your check and completed registration
form to: State Bar of Michigan
Attn: Seminar Registration
Michael Franck Building
306 Townsend Street
Lansing, MI 48933

Winter 2010

Fax (ONLY if paying by credit card) the
completed form and credit card
information to:
Attn: Seminar Registration at (517) 346-6365

CANCELLATIONS: All cancellations must be received at
least 48 business hours before the start of the event and a
registrant who does not attend shall be entitled to receive
a refund of all but $100 of his or her registration fee and
shall be entitled to receive the conference materials.
There shall be no exception to this policy. Cancellations
must be received in writing by e-mail (tbellinger@mail.
michbar.org), fax (517-346-6365 ATTN: Tina Bellinger) or
by U.S. mail (306 Townsend St., Lansing, MI 48933 ATTN:
Tina Bellinger). No refunds will be made for requests
received after that time. Refunds will be issued in the
same form payment was made. Please allow two weeks
for processing.

RP:4623-10810
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Real Property Law Section
Standing Committees 2010 – 2011
Committees

Chairpersons

Contact Information

Budget and Finance

Mark P. Krysinski

Mark P. Krysinski
Jaffe Raitt Heuer & Weiss PC
27777 Franklin Rd. #2500
Southfield, MI 48034
Phone: (248) 351-3000
Fax: (248) 351-3082
Email: mkrysinski@jaffelaw.com

Continuing Legal
Education

Gregory J. Gamalski

Gregory J. Gamalski
Giarmarco Mullins & Horton, PC
101 W Big Beaver Rd. Fl 10
Troy, MI 48084
Phone: (248) 457-7125
Fax: (248) 457-7001
Email: ggamalski@gmhlaw.com

Melissa N. Collar

Melissa N. Collar
Warner Norcross & Judd LLP
111 Lyon St NW, Ste 900
Grand Rapids, MI 49503
Phone: (616) 752-2209
Fax: (616) 222-2209
Email: mcollar@wnj.com

Land Title Standards

James M. Marquardt

James M. Marquardt
Lewis Reed & Allen PC
136 E Michigan Ave., Ste 800
Kalamazoo, MI 49007
Phone: (269) 388-7600
Fax: (269) 349-3831
Email: jmarquardt@lewisreedallen.com

Legislation and Decisions

Ronn S. Nadis

Ronn S. Nadis
Taubman Nadis & Neuman PC
32255 Northwestern Hwy, Ste 200
Farmington Hills, MI 48334
Phone: (248) 865-3700
Fax: (248) 865-3003
Email: rnadis@tnnlaw.com

Membership

Brian P. Henry

Brian P. Henry
Senior Manager-Community Services
Orlans Associates PC
1650 W Big Beaver Rd
PO Box 5041
Troy, MI 48007
Main Phone: 248-502-1400
Direct Phone: 248-502-1532
Fax: 248-502-1401
Email: bhenry@orlans.com
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Nominating

Lawrence R. Shoffner

Lawrence R. Shoffner
Lawrence Shoffner & Associates
535 Griswold St, Ste 1550
Detroit, MI 48226
Phone: (313) 806-0076
Email: law@lawrenceshoffner.com

On Committees

David E. Pierson

David E. Pierson
McClelland & Anderson LLP
1305 S Washington Ave., Ste 102
Lansing, MI 48910
Phone: (517) 482-4890
Fax: (517) 482-4875
Email: dpierson@malansing.com

Pro Bono

Laura McMahon Lynch

Laura McMahon Lynch
Law Office of Laura McMahon Lynch PLC
16824 Kercheval Pl, Ste 210
Grosse Pointe, MI 48230
Phone: (313) 885-6697
Fax: (313) 885-2820
Email: LMLynch@lmlplc.com

Publications

C. Kim Shierk

C. Kim Shierk
Myers Nelson Dillon & Shierk PLLC
40701 Woodward Ave., Ste 235
Bloomfield Hills, MI 48304
Phone: (248) 203-2040
Fax: (248) 203-2045
Email: kshierk@mnds-pllc.com

Technology

David E. Nykanen

David E. Nykanen
Steinhardt Pesick & Cohen PC
380 N Old Woodward Ave., Ste 120
Birmingham, MI 48009
Phone: (248) 646-0888
Fax: (248) 646-0887
Email: dnykanen@spclaw.com

Ad Hoc
Amicus Brief Committee

David E. Pierson

David E. Pierson
McClelland & Anderson, LLP
1305 S. Washington Ave., Ste 102
Lansing, MI 48910
Phone: (517) 482-4890
Fax: (517) 482-4890
Email: dpierson@malansing.com
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Real Property Law Section Special Committees
Co-chairs and Coordinators 2010 – 2011
Committee

(Co-)Chair(s)

Coordinator

Bankruptcy Debtor
Creditor Rights

Rozanne M. Giunta
Lambert Leser Isackson Cook & Giunta, PC
PO Box 835
916 Washington Ave., Ste 309
Bay City, MI 48707
Phone: (989) 893-3518
Fax: (989) 894-2232
Email: rgiunta@lambertleser.com

Jeffrey D. Weisserman
Trott & Trott PC
31440 Northwestern Hwy, Ste 200
Farmington Hills, MI 48334
Phone: (248) 723-5906
Fax: (248) 205-4118
Email: jweisserman@trottlaw.com

John Gregg
Barnes & Thornburg LLP
300 Ottawa Ave. NW, Ste 500
Grand Rapids, MI 49503
Phone: (616) 742-3930
Fax: (616) 742-3999
Email: john.gregg@btlaw.com
Commercial Leasing
of Real Estate

Emily A. Minns
Emily A. Minns PLC
1707 Stanley Blvd
Birmingham, MI 48009
Phone: (248) 792-6440
Email: eminns@eminnslaw.com
Thomas A. Kabel
Butzel Long PC
41000 Woodward Ave.
Stoneridge West
Bloomfield Hills, MI 48304
Phone: (248) 258-2602
Fax: (248) 258-1439
Email: kabel@butzel.com

Lorri B. King
Law Offices of King & King PLLC
140 Paluster St
Cadillac, MI 49601
Phone: (231) 779-9000
Fax: (231) 779-9801
Email: lorri@kingkinglaw.com

Jonathan W. Anderson
Varnum Riddering Schmidt Howlett LLP
333 Bridge St NW
PO Box 352
Grand Rapids, MI 49501
Phone: (616) 336-6709
Fax: (616) 336-7000
Email: jwanderson@varnumlaw.com
Commercial Real
Estate Finance
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Jeffrey D. Weisserman
Trott & Trott PC
31440 Northwestern Hwy., Ste 200
Farmington Hills, MI 48334
Phone: (248) 723-5906
Fax: (248) 205-4118
Email: jweisserman@trottlaw.com

Glen Zatz
Comerica In-Corporate Legal Incorporated
500 Woodward Ave., Fl 33
Detroit, MI 48226-3416
Phone: (313) 222-7453
Fax: (313) 222-9480
Email: glen_m_zatz@comerica.com
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Condominiums,
PUDs and
Cooperatives

H. William Freeman
Freeman Cotton & Gleeson
33 Bloomfield Hills Pkwy, Ste 100
Bloomfield Hills, MI 48304-2945
Phone: (248) 642-2255
Fax: (248) 642-6460
Email: wfreeman@fcgplc.com

C. Kim Shierk
Myers Nelson Dillon & Shierk PLLC
40701 Woodward Ave., Ste 235
Bloomfield Hills, MI 48304
Phone: (248) 203-2040
Fax: (248) 203-2045
Email: kshierk@mnds-pllc.com

James O. Brown
Buckman MacDonald & Bauer PC
217 E 24th St Ste 201
Holland, MI 49423
Phone: (616) 394-4276
Fax: (616) 394-4319
Email: brown@bmbpc.com
Web: www.bmbpc.com
Commercial Real
Estate Development
and Ownership

John D. Gaber
Williams Williams Rattner & Plunkett PC
380 N Old Woodward Ave., Ste 300
Birmingham, MI 48334-1574
Phone: (248) 642-0333
Fax: (248) 642-0856
Email: jdg@wwrplaw.com

Ronn S. Nadis
Taubman Nadis & Neuman PC
32255 Northwestern Hwy., Ste 200
Farmington Hills, MI 48334-1574
Phone: (248) 865-3700
Fax: (248) 865-3003
Email: rnadis@tnnlaw.com

Construction

Brian H. Holt
Miller Canfield Paddock & Stone PLC
840 W Long Lake Rd., Ste 200
Troy, MI 48098
Phone: (248) 879-2000
Fax: (248) 879-2001
Email: holt@millercanfield.com

Melissa N. Collar
Warner Norcross & Judd LLP
111 Lyon St NW, Ste 900
Grand Rapids, MI 49503
Phone: (616) 752-2209
Fax: (616) 222-2209
Email: mcollar@wnj.com

Steven K. Stawski
Smith Haughey Rice & Roegge PC
250 Monroe Ave. NW Ste 200
Grand Rapids, MI 49503
Phone: (616) 458-4394
Fax: (616) 774-2461
Email: sstawski@shrr.com
Eminent Domain

H. Adam Cohen
Steinhardt Pesick & Cohen, PC
380 N. Old Woodward, Ste 120
Birmingham, MI 48009
Phone: (248) 646-0888
Fax: (248) 646-0887
Email: hacohen@spclaw.com

Ronald E. Reynolds
Berry, Reynolds & Rogowski, PC
33493 W. 14 Mile Rd., #100
Farmington Hills, MI 48331
Phone: (248) 851-3434
Fax: (248) 851-4743
Email: ron@brrlawyers.com

Peter H. Webster
Dickinson Wright PLLC
38525 Woodward Ave. Ste 2000
Bloomfield Hills, MI 48304
Phone: (248) 433-7513
Fax: (248) 433-7274
Email: pwebster@dickinsonwright.com
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Environmental and
Energy Law

Richard A. Sundquist
Clark Hill PLC
500 Woodward Ave., Ste 3500
Detroit, MI 48226
Phone: (313) 965-8227
Fax: (313) 965-8252
Email: rsundquist@clarkhill.com

Patricia Paruch
Kemp Klein Law Firm
201 W Big Beaver Rd., Ste 600
Troy, MI 48084-4136
Phone: (248) 528-1111
Fax: (248) 528-5129
Email: pat.paruch@kkue.com

Melissa B. Papke
Varnum Riddering Schmidt Howlett LLP
PO Box 352
Grand Rapids, MI 49501
Phone: (616) 336-6425
Fax: (616) 336-7000
Email: mbpapke@varnumlaw.com
Federal Tax Aspects
of Real Estate
Transactions

William B. Acker
Kemp Klein Law Firm
201 West Big Beaver Rd., Ste 600
P.O. Box 4300
Troy, MI 48099-4300
Phone: (248)740-5665
Fax: (248) 528-5129
Email: william.acker@kkue.com

Richard D. Rattner
Williams Williams Rattner & Plunkett PC
380 N Old Woodward Ave., Ste 300
Birmingham, MI 48009
Phone: (248) 642-0333
Fax: (248) 642-0856
Email: rdr@wwrplaw.com

Residential
Transactions

Leslee M. Lewis
Dickinson Wright PLLC
200 Ottawa Ave. NW, Ste 900
Grand Rapids, MI 49503
Phone: (616) 458-1300
Fax: (616) 458-6753
Email: llewis@dickinson-wright.com

Gregg A. Nathanson
Couzens Lansky Fealk Ellis Roeder &
Lazar PC
39395 W. 12 Mile Rd., Ste 200
Farmington Hills, MI 48331
Phone: (248) 489-8600
Fax: (248) 324-3087
Email: gregg.nathanson@couzens.com

Anthony J. Viviani
41800 Hayes Rd., Ste 100
Clinton Township, MI 48038
Phone: (586) 421-4054
Fax: (586) 649-2201
Email: anthonyviviani@gmail.com
State and Local
Taxation

Page 212

Jason Long
Steinhardt Pesick & Cohen, PC
380 N. Old Woodward Ave., Ste 120
Birmingham, MI 48009
Phone: (248)646-0888
Fax: (248) 646-0887
Email: jlong@spclaw.com

David E. Nykanen
Steinhardt Pesick & Cohen, PC
380 N. Old Woodward Ave., Ste 120
Birmingham, MI 48009
Phone: (248) 646-0888
Fax: (248) 646-0887
Email: dnykanen@spclaw.com
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