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CHAIRPERSON’S REPORT

by James N. Candler, Jr.

As stated in the Special Committee Chairperson’s
Guide, which was prepared principally by Lisa Gretchko,
Jack Shumate, Gall Anderson and Carol Ann Martinelli
and presented to new committee chairs on October 10,
1998, there are three distinct areas of responsibility which
should be delegated to individual committee members
so as to provide an objective test of leadership potential.

The first two areas, legislative and publications/CLE
coordination, were described in this column in the Fall issue
of the Review. The third area of responsibility is the
digesting of recently published judicial decisions impacting
Michigan real properly law or practice. For many years,
Joseph Lloyd, as Decisions Committee chairperson, has
published a quarterly article in the Review with respect
to recently published decisions of Michigan appellate
courts. In the past this article has been selective rather than
exhaustive in scope, because a more complete collection
of decisions with Michigan real property law implications
has traditionally been included in the Section’s annual
State of the Law materials. Since the State of the Law
program was canceled last year, we have decided to
broaden the scope of Mr. Lloyd’s article. Various means
will be employed to get recently published decisions into
the hands of the Decisions Committee as soon as possible.
Whenever it would appear that specialized input is

necessary or desirable, Mr. Lloyd will send the opinion
to the decisions coordinator for the relevant special com-
mittee. It is expected that individual committee members,
whenever they become aware of significant new decisions,
will also bring such matters to the attention of their
decisions coordinator. It will then be the coordinator’s
responsibility to promptly digest the case in a few short
paragraphs suitable for inclusion in Mr. Lloyd’s quarterly
article. The first article to implement the new reporting
system will appear in the Spring issue of the Review.

To complement the article on judicial developments,
there will also be a quarterly article on legislative develop-
ments, prepared by the Section Vice-Chairperson, Carol
Ann Martinelli, all to the end that the information pre-
vio~sly provided annually in the State of the Law materials
will now be available in four more timely installments.

While much attention has been given in recent
Chairperson’s Reports to our efforts to restructure special
committee operations consonant with the recommenda-
tions of the 21’t Centuw Committee, that is not to say that
the existing committee structure does not function well.
Indeed, a number of recent accomplishments are worthy
of mention.
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The hard working Pro Bono Committee has prepared
a fourth public education brochure, entitled "Purchase and
Sale of a Home," the full text of which is printed in this
issue of the Review. This committee, comprised of Carol
Ann Martinelli (chair), Vicki Harding, David Haron, Pat
Karbowski, Gregg Nathanson, Allen Schwartz and Robert
Wartell, is undertaking a fifth brochure regarding casualty
and liability insurance issues relevant to homeowners.

The Section’s legislative program has been productive
and successful. Perhaps most noteworthy is the enactment
of 1998 PA 106, which creates formal recognition of land
contract mortgages and specifies the rights and remedies
not only of the mortgagor and mortgagee, but also those.
of non-mortgaging vendors, vendees and assignees. The~
act was drafted by an ad hoc committee comprised of Gary
Taback (chair), John Amerman, Stephen Bromberg, James
Candler, Howard Lax, Carol Ann Martinelli and Robert Nix
and is explained in detail in an article appearing in this issue
of the Review. No less than seventeen members of the
Committee on Condominiums, PUDs and Cooperatives,
chaired by Mark Makower, contributed to the drafting of
SB 1365, constituting a comprehensive reworking of
problematic provisions of the Condominium Act, and SB
1366, which would enable foreclosing mortgag~’es to add
the amount of condominium assessments and similar
charges paid by them after a foreclosure sale to the
redemption price. While these bills were introduced too late
for the legislature to deal with them in 1998, they will be
reintroduced by Senator Bullard in January and we are
optimistic that they will be passed in 1999.

Less conspicuous but equally important has been the
negative impact which our lobbying efforts have had upon
bills which the Council determined to oppose. Among these
accomplishments were the removal of a provision requiring
arbitration of condominium disputes from HB 5225 and
the removal of augmented estate provisions from the
Estates Settlement Act (SB 209). Other bills which the
Council opposed and which were not enacted in the 1998
legislative session are: HB 4028, the so-called plain English
bill, which would have created substantial uncertainty in
sale and lease documentation; HB 4555, which would
have singled out site condominiums for treatment different
than for other forms of condominiums, without providing

a workable definition of what is a site condominium; HB
4929, which would have amended the general property tax
act to require sellers and purchasers of real property to
prorate taxes on a calendar year basis, in direct conflict
with another section of the act providing for proration on
a due date basis or as the parties shall otherwise agree;
and SB 417 and 418, which would have effectively
abolished the doctrine of adverse possession and ease-
ments by prescription.

The recording requirements problems caused by 1996
P~ 459 continue to bedevil real estate practitioners. An
ad hoc committee chaired by Vicki Harding is attempting
to come up with a bill which will solve these problems in
a manner which is acceptable to the Michigan Register of
Deeds Association.

Throughout the past year the quality of the Section’s
continuing legal education programs at the Summer
Conference, the Annual Meeting and the Homeward
Bound Series have been nothing less than outstanding.
Five sessions of the Homeward Bound Series remain:
Avoiding and Resolving Title Problems (January 21, 1999),
AIA Contracts- General Conditions (February 25, 1999),
AIA Contracts- Defaults and Remedies (March 25, 1999),
Negotiating a Lease for an Older Commercial Facility (April
15, 1999) and Negotiating Land Contracts and Land
Contract Mortgages (May 20, 1999). You can register for
any one of these sessions at the door.

Because federal funding for legal services for the poor
has been severely cut, the Michigan State Bar Foundation
has created the Access to Justice Fund. Gifts are eligible
(up to $400) for the 50% Michigan income tax credit and
are entirely deductible for federal income tax purposes.
Furthermore, a $300 gift will satisfy the State Bar Volun-
tary Standard for Pro Bono Participation. As instructed by
the donor, funds will either be used to support legal services
programs and pro bono services directly or to build an
endowment the income from which will support such
programs. For further information and pledge forms,
contact Thomas G. Kavanagh, Jr., atthe State Bar offices,
whose phone number is (517) 346-6372 and whose e-mail
address is tkavanagh@michbar.org.
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REPLATTING AND SUBDIVISION CHANGES:
THE FRUSTRATING PAPER CHASE

by Marc Danernan*

Introduction

There has been a resurgence of interest in the plat
amendment and subdivision review process. Recent changes
in the Land Division Act involving road-end vacations
along waterfronts and cases like the Brookshire Big Tree
Association v Oneida Township, et al,1 have altered
the development process, changing even the procedures
that the state has followed. The impact among municipal
attorneys has been so great that at the 1998 State Bar
Annual Meeting the Public Corporation Section devoted
its annual update seminar to the issue of plat revisions.

The reason for this interest may be due in part to
frustration with the subdivision revision process. Those who
have practiced in this area know it is an extraordinary paper

chase, one that many would like to see improved and
clarified. In the discussions leading to the recent changes
in the Land Division Act ("act") there was some hope that
the legislature would address the replatting and plat
amendment process.2 It has been acknowledged that one
of the primary reasons behind the amendments to the
former Subdivision Control Act was to reform and stream-
line the process of platting or subdividing land.3 The same
concern over bureaucratic delays and procedural hurdles
necessary to plat lands exists for the plat revision process.
The process has led to delays in development, increased
development and home ownership costs, barriers to rede-
velopment, and loss of local control over land develop-
ment. This article will identify the more important issues
and concerns as it reviews various options~and processes
to effect replatting and subdivision changes.

*Marc Daneman is a solo attorney and planner, with Daneman & Associates in Grand Rapids, Michigan. His practice
includes municipal, real estate and land use law, and community planning consulting for both public and private clients.
He has recently lectured on the Land Division Act and completed numerous street and plat vacations, replats and
amendments for both local government agencies and private clients. The author wishes to acknowledge Planning and
Zoning News for permission to use the basis of his January 1998 article "Replats and Other Plat Changes; Why Reform
is Needed" for this article and the presentation from the State Bar’s Corporations Section 1998 Annual Session for
guidance in preparing this article.
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A Land Use Problem for All

Attorneys are often confronted with a client’s request
to clear title over platted property to achieve some devel-
opment objective. This may occur when a lending insti-
tution will not finance a project that fails to conform to
the platted land patterns. Or a zoning ordinance impedes
development options where underlying street patterns
encumber the existing plat. And typically a title company
will not insure over encroachments or title defects raised
by development on previously platted property.

Many problems result from "antiquated" subdivi-
sions.4 These are subdivisions that are not functional or
are built to out-of-date standards. They often have small
or narrow lots, or roadways designed on traditional grid
patterns or with no relationship to present use. Many have
"dedicated" alleys, walkways, boulevards and parkways
that have no practical reason for existence.

Other problems arise from nonexistent "paper plats"
(or "paper streets") that encumber the ability to develop
land. These are platted and recorded subdivisions (or
streets) on paper that were never or only partially devel-
oped. Many were platted on speculation; however, because
of market or economic conditions, poor design, or for other
reasons, they were not completed or fully developed. In
addition to raising questions of dedication and use, these
antiquated subdivisions, and paper plats and streets place
a cloud over the marketability of title, a cloud which
properly should be removed by replatting or subdivision
change.

A completely different type of problem, but one with
equally frustrating results was raised in Brookshire Big
Tree Association v Oneida Township.S Until recently,
some thought that owners of property in one plat could
simply and unilaterally replat property they owned into an
adjacent subdivision, particularly where the change did not
involve dedicated property. This was the situation in
Brookshire, where the developer of a residential sub-
division attempted to secure access to its landlocked parcel
through a platted residential lot that it owned in the
Brookshire Subdivision. The subdivision association and
others objected, arguing that proper replatting procedures
were not followed, as the act requires all property owners
in the plat to consent to a replat6 and that the platted lot
was limited to exclusively single family uses in the restrictive
covenants- thus the lot could not be used for road access
purposes. The developer argued that because it owned the
lot providing access, it could replat the lot in Brookshire
and add it to a new development. The developer further
argued that since the "access lot" was simply permitting

access to the development in the rear, the deed restrictions
were not violated. The developer was essentially using the
lot for the "residential use" of its own property. This
argument had been supported by an unwritten policy of
the Subdivision Control Unit,7 and was followed by many
surveyors, engineers and developers.

The court agreed with the association, making it clear
that owners could not effect a replat by unilaterally
removing themselves from the plat. It held that under the
S~bdivision Control (now Land Division) Act, to change
the boundaries of a subdivision is a replat as defined by
Section I02u of the Land Division Act. Further, all owners
in the plat must agree in writing to the replat as provided
in Section 104(a), unless a court ordered plat change is
undertaken.

This case, and the other development limitations
described above, illustrates that replatting and the sub-
division revision process are critical for implementing new
development. This process and alternatives that may exist
are explained below.

The Plat Change Process

Historically, the solution to the development issues
noted above was to vacate, replat or otherwise amend an
existing subdivision. The vacation of a plat results in the
area vacated ceasing to exist as originally platted. If the
area is a street or alley, the vacated portion merges with
the adjoining lots. If it is another common area, it generally
reverts to the rightful owner as determined by the court.
A revised plat prepared under the vacation action will
identify the new ownership characteristics of the area
vacated. A plat amendment, on the other hand, is an
alteration, correction or other revision of a portion of the
plat, which again is shown in an amended plat. If the
amended plat is later vacated, the original configuration
resurfaces.8

In Michigan, because the platting process is statutory,
the statute governs the process to replat, amend, vacate
or otherwise change a subdivision, It is a legal action as
opposed to an equitable claim, as it was under an earlier
law? An action to quiet title or a declaratory judgment is
not the appropriate method to adjudicate a plat revision.1°
This statutory process is dictated by the Land Division
Act.11 Under the act there are at least six different ways to
change or modify an existing plat: court order as described
in the "Plat Changes" section of the act (Section 221 et
$eq),12 unanimous consent of all property owners (i.e., a
replat under Section 104(a)),13 urban renewal actions
under 344 PA 1945,14 municipal vacation for certain



MICHIGAN REAL PROPERTY REVIEW Winter, 1998 -- Page 197

publicly-dedicated property as referenced under various
sections of the act, in particular Section 226(1)(c),Is
assessor’s plat, in Sections 201 through 213,16 and lot split,
under Section 263.17 Although in limited cases, assessor
plats, urban renewal plats, a simple lot split or municipal
resolution with proper recording will be adequate to make
the necessary plat change, by far the most common plat
changes require formal court proceeding under Sections
221 through 229 of the act.

Procedures for Court Ordered Plat Changes

The typical court proceeding to change an existing plat
is commenced by filing a complaint in the circuit court of
the county where the subdivision is situated.~8 The
complaint must be filed by a property owner, a person
claiming under the owner, or a municipality.~9 It must
properly describe the part or parts sought to be vacated
and any other corrections and revisions. The legal descrip-
tion of the area affected must be precisely stated. Using
a survey or map can be very helpful as an exhibit in the
complaint. The complaint must also allege the reasons for
change. Stating that the change is necessary to clear a
cloud over the title or insuring marketability is sufficient
reason.2° However, it is common to claim that there is no
further public interest being served in maintaining the
original plat. Also useful to include in the complaint are
exhibits noting any governmental approvals already
received and any maps and photographs of the area
affected.21

The complaint need have only one count, the statutory
action. But a number of practitioners have added addi-
tional counts as an independent basis of a claim to clear
title22 and to remove restrictive covenants, if necessary.=
These actions are supplemental. Practitioners find the
quiet title action useful when there are questions regarding
the status of title or where there may be an interest by
parties outside of the subdivision. The restrictive covenant
claim will declare the rights and uses permitted with a
completed plat revision action.

The statute is clear about whom must be joined as
defendants.~4 These include the municipality where the
subdivision is located, the Michigan Department of
Consumer and Industry Services (although the act says
"state treasurer"),~s the County Drain Commissioner and
Chairman of County Road Commission, and each public
utility known to have facilities or recorded easements in the
subdivision (now including cable and communications
companies). Also named are the Directors of the Michigan
Department of Transportation (MDOT) if the subdivision
borders on a state highway or federal aid road, or the

Michigan Department of Natural Resources (MDNR) if the
action may result in a public highway or a portion of the
highway that borders on, crosses, is adjacent to, or ends
at a lake or stream, such that the vacation or alteration
results in a loss of public access. The water access issue
is rather new and gives the township or MDNR the option
to maintain the property for public access.~6 For those who
contemplate a road-end vacation, effort should be made
to contact the municipality and local MDNR officials prior
to filihg the complaint to determine their interest in
maintaining the property for public access.

Finally, the complaint must name all owners of record
title, and those persons of record claiming under those
owners of each lot or parcel of land located in or within
300 feet from the area petitioned for change. This last
category can create significant problems, particularly in
older platted areas. Persons claiming under the record
owner include land contract vendors and vendees and all
other lien holders (i.e., mortgagees, land contract vendees
holding second tier interests, and arguably mechanic lien
holders of record). The complaint should also name
individually both the husband and wife, those with joint
ownership interests, trusts, and other entities. Securing this
information requires a title search, as tax records will not
necessarily identify individuals claiming under those
owning the property. This typically results in a large number
of individuals being named and personally served as
defendants. It is not unusual to have more than fifty
defendants.

In recognition of the potential service problems, the
act allows for service by registered mail to the municipality
and state officials, and to the record title owners when their
numbers exceeds twenty persons.27 All other parties are
served according to the court rules. As it is common to have
a number of parties who cannot be served, because they
have died, moved or otherwise cannot be found, the
petitioner must often go back to court for alternate service
(usually by publication and posting).

To make this process smoother, particularly for those
"neighbors" who are now being sued, a public relations
effort is encouraged before or concurrently with the action.
The petitioner should contact all who reside or own
property within 300 feet of the area affected to seek their
written consent. When the summons and complaint are
served, include a brief explanatory letter to ease any fear
or answer questions. Also, it is useful to seek the
municipality’s approval before the complaint is filed. This
approval is required28 and it is comforting for others to see
that the municipality has sanctioned the action. In addi-
tion, the municipality, if necessary, can mediate between
the petitioner and opposing neighbors,z9



Winter, 1998 -- Page 198 MICHIGAN REAL PROPERTY REVIEW

Once service is made, defaults may be entered for
those who do not respond. There are often a large number
of defaults,s° Those who have consented are not defaulted
even though they may have not formally answered. They
are also given all pleading and papers.

The petitioner must have the approval of MDOT and
MDNR if the action involves their facilities or are adjacent
to their resources, as noted above. The municipality must
also approve if the action is a vacation of a public street
or alley, is a property under its jurisdiction, or has been
publicly dedicated. In particular, where plat revision
involves access to a water body in a township, the township
must specifically decide if it wishes to maintain the property
as an ingress and egress point to the water,al The approving
municipal and county action can be by resolution or
ordinance. If utilities are involved, then an easement must
be reserved for their benefit. One particularly thorny issue
that often arises is the need for municipal approval if
property affected is not under the jurisdiction of the
municipality or is publicly dedicated. Recent cases have
suggested that where property is not properly dedicated or
within their jurisdiction, that municipal or county approval
may not be necessary.32

The act contemplates a trial or hearing to determine
if the petition is in the public’s interest,a3 If the petition is
contested, pretrial discovery may be necessary and a full
trial would be held to determine the propriety of the action.
Unopposed actions can be heard in a summary proceeding.
Some courts have allowed a show cause hearing; however,
the Attorney General opposes that procedure, arguing that
it shortcuts the due process requirements contemplated by
the statute and that there is no authority.34 Most uncon-
tested actions are concluded with a stipulated judgment.
The court’s order incorporates the default judgment and
other issues which may be conditioned on the agencies’
or utilities’ approval. Typical conditions might include
removing any physical evidence of the underlying develop-
ment, providing utility easements or relocating utilities,
constructing barriers, or making other improvements
(i.e., curb cuts or approaches). The judgment must also
include a requirement for filing a replat or amended plat.

After receiving the order, the petitioner must record the
order in the offices of the register of deeds within 30 days.
The clerk will place a notation of the order on the original
plat?s The petitioner must then have a new plat or an
amended plat prepared reflecting the change.~6 There is no
specific time required for this filing. The Attorney General
often insists on a date certain for the filing. (i.e., 90 to 120
days).3~ Petitioners should verify with their engineer or land
surveyor that an amendment or replat can be completed
in the time expected.

With the court’s order, the title to any property vacated
vests in the rightful owner of that part.aa Lots abutting the
vacated street or alley take title to the center line of the
vacated street or alley. The rationale is that the property,
in effect, reverts back to the original owners,a9 Where the
vacated street borders the subdivision, the vacated
property vests in only the adjacent lot owners, not the
owners of property outside of the plat.4° The vacated
property becomes joined with the abutting property owner’s
title by operation of law (Section 227a) and is not intended
to be a separate parcel.4~

The formal plat amendment or replatting procedure
in court alone takes a minimum of three to four months
to complete, assuming there are no substantial objections
and service can be easily made. With alternate service, the
process can be extended another couple of months.
Preliminary work before filing the complaint, which
includes ordering and reviewing the title work, seeking
neighbor consents and the municipal approval, and
preparing the initial survey can take several months before
the formal action is initiated. After all approvals are
secured and the order is entered, additional time is
necessary to have a registered land surveyor or engineer
prepare an amended plat or replat. The entire process in
an uncontested action can easily take six to nine months.

A contested action proceeds like any other case to trial,
with the attendant discovery and settlement strategies. The
petitioner has the general burden of persuasion and going
forward with evidence. Objectors must establish the
reasonableness of the claimed objection.42 In In Re
Petition of Upjohn, the court placed upon the objectors
the burden of showing "reasonable" objections to the
replat.~a These objections must be fair as distinguished from
carping and trifling?4 Contested actions are often fact
driven, usually decided on a case-by-case basis, and, of
course, will add months and substantial expense to the
process.

Other Methods of Replatting or
Effecting Subdivision Changes

As noted above, the Land Division Act has several
other methods to affect plat changes. These are generally
used in specialized circumstances.

Replatting by Agreement. Section 102u defines a
replat to mean "the process of changing, or the map or
plat which changes, the boundaries of a recorded subdi-
vision plat or part thereof."~s Section 104 requires that a
replat be effected by a court action unless all the owners
of lots which are part of the replat agree in writing and
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record an agreement with the register of deeds.46 As
discussed above, Brookshire clarified that all owners in
the plat being changed must participate, not just the
owners of the replatted area. This arguably also involves,
in a related action, the changes affecting recorded deed
restrictions. Municipal approval is necessary if the land
involved is dedicated to the public. Notice must also be
given to abutting property owners. Unfortunately, it is often
very difficult or almost impossible to get all owners to agree
and sign off. For this reason, especially under Brookshire,
this process will see less use.

Assessor Plat. Sections 201 to 213 of the Land
Division Act offer an involved procedure which only invokes
the court’s review as an appellate mechanism. Assessor’s
plats are common where platted descriptions are suffi-
ciently uncertain, inadequate or complicated for assess-
ment purposes or tax administration.4’~ They can also be
used where leased land has been improved (since January
I, 1968) and the lot sizes are smaller than permitted by
local (zoning) ordinance or the act,~ or where there are four
or more residential structures and each lot is served by an
approved sewage and water supply.49 If the municipality
determines that an assessor’s plat is necessary, it adopts
a resolution instructing the assessor to retain a surveyor to
prepare a survey. The proposed assessor’s plat must, as
closely as possible, match the layout of the boundaries of
each parcel, street and alley dedicated to the public or
private use according to the records of the register of deeds
and other available evidence,s° The owners of property
affected must review and comment, and then approve the
survey in a written lot agreement. When completed, the
assessor’s plat is forwarded to the township clerk who
publishes a notice advising anyone with objections that
they have 30 days to file an action in circuit court to
challenge the proposed assessor’s plat.sl The court will then
adjudicate the dispute as necessary. In addition to muni-
cipal approval, the county road commission must approve
if the plat involves public roads. Once all local approvals
are received, the plat is submitted to the state (Sub-
division Control Unit). Following the state’s approval and
recording, the assessor’ plat is recorded with the county,
like other proprietor plats.

The cost of preparing an assessor’s plat is born by the
property owners in the area affected, as a special assess-
merit. The costs are apportioned by a statutory formula,s2
This procedure has often been used by developers in
leasehold resort situations, and where there have been
significant encroachments over a number of lot lines.
Property owners or developers may find it easier to
redevelop a project under this scheme rather than vacating

an existing plat and filing a new proprietor’s plat or
preparing a complete replat- if the municipality agrees and
the circumstances permitted in Sections 201,201a or 201b
exist.

Municipal Action. A more controversial alternative
is to utilize the municipality to vacate certain public roads
under the provisions of Sections 226(1)(c), referencing
Sections 255a to 257. Section 226 (1)(c) states that
"neither this section nor any other section shall limit or
restrict the right of a municipality under sections 256 and
257 to vacate the whole or any part of a street, alley, or
other land dedicated to the use of the public.’’s~ Sections
256 and 257 authorize a municipality to open, vacate,
extend or widen streets or alleys and change names. These
sections restrict the limits of a municipal action to those
publicly dedicated lands used for pedestrian or vehicular
travel not within 25 meters (approximately 82 feet) of a
lake or the general course of a stream.5~

The procedure only requires a formal action by
municipal resolution or ordinance. When taking such
action, the municipality may reserve easements for any
existing utilities or other public purposes. Once the action
is taken, a copy is recorded with the register of deeds and
with the state (Subdivision Control Unit). To ensure that
the interests of the public are fully extinguished, where the
roadway is under the county’s jurisdiction, the county road
commission should complete an abandonment proceeding
under the county road law.ss

There has been no case authority to support this
municipal vacation procedure. And some attorneys have
criticized it as an incomplete action. They suggest that,
notwithstanding the language of Section 226(1)(c), munici-
palities or property owners must still go to court to clear
private property rights which underlie the vacated public
ways. The only rights vacated by the municipality are the
public’s interests in the dedication.

In Nelson v Roscommon County Road Commis-
sion, the court held that notwithstanding the failure of a
dedication, a grantee of property in a platted subdivision
may acquire a private property right in the use of streets
and ways laid down in the plat.s6 The Attorney General
issued a similar opinion regarding the private rights that
remain following the proceedings under the County Road
Law or the former Plat Act.s7 However, these opinions
seem to contradict the purpose of Section 227a, which
vests title in the vacated property to those adjacent to the
vacated property, assuming the legislature intended that
title to be clear,s8
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Lot Split. Section 263 permits the splitting of indi-
vidual lots, outlots, or other parcels of land in a plat,
provided that no lot is split into more than four parts,s9
The lots must be split in accordance with local (zoning)
ordinances and if the new parcels are not served by public
water or sewer, they must be no smaller than permitted
under the act. The act does not specify whether this is an
administrative or legislative act. Many communities regu-
late lot splitting under their subdivision control ordinance.~°

Urban Renewal Plat. As referenced in Section 104(c),
municipalities are permitted to utilize the procedures under
the Blighted Areas Rehabilitation Act~I to reassemble lands
both within and outside of a subdivision for purposes of
redevelopment as an urban renewal project. Although little~
used in the recent past, this section may be a vehicle for
redevelopment of brownfields and other areas that qualify
under Act 344. The procedures for plat approval are the
same as preparing a new proprietor’s plat, but it avoids
the process of filing a vacation action in court. Like any
other amended plat, the urban renewal plat "sits on top"
of the original plat. If it is later vacated, the original plat
returns.~

The Impact of the Subdivision Revision Process

Practitioners and courts must appreciate the impact
that the process of replatting and subdivision changes can
have on their clients, the property owners affected, and the
community. Except for the limited exceptions noted above,
almost all other plat changes require the court action
described above. This is true for both simple and complex
plat corrections, even when the municipality is altering the
plat for its own purposes. The process significantly affects
development costs, which impacts all parties. As described

, above the process takes months to complete. It is common
for title costs, legal proceedings, and replatting or amend-
ment preparation and recordings to approach $10,000 for
a simple uncontested action (and these matters are rarely
simple). Where substantial objections cannot be resolved
prior to a trial or hearing, or if the action requires alternate
methods of service, or if utilities or other infrastructure
improvements must be moved or accommodated, the
costs and time can escalate rapidly. The unexpected time
and cost necessary to complete these actions often com-
plicate closings, delay final payoffs, and set back devel-
opment schedules - frustrating the client and others.

To avoid the plat amendment process~ parties will
attempt to have the community "fix" the problem. Devel-
opers or prospective petitioners may request variances from
lot size or other requirements under the zoning or sub-
division control ordinance. If the project requires a road

vacation, they may ask the municipality to vacate it for
them (municipal vacation). Developers can also establish
condominiums "over" the existing plat for reassembly;
however, this further complicates the land ownership
arrangements. Finally, the developer may attempt to
develop as originally platted - often at densities in excess
of what is now permitted or with standards that are
inadequate for today’s needs. Or they will look for "greener
fields" in less developed rural or suburban areas.6~

Conclusion

The subdivision revision process is clearly a paper
chase that frustrates everyone involved. The procedural
hurdles, time, and cost to replat or alter a portion of a plat
make this an option of last resort. Conceptually it is simple
to understand and explain; however, in application and use
it is involved, cosily, time-consuming, and often unwieldy.
Clients rarely understand these factors, particularly when
the revision itself is often only a small part of the means
to a much larger end. Absent legislation to reform the plat
revision process, little will occur to make this a welcome
task for attorneys. The result will be greater expense for
development and the community.
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ARE THE RULES CHANGING?
NAVIGATING REASONABLENESS

IN COMMERCIAL LEASING

by David A. Kreis* and Aaron D. Sims**

INTRODUCTION1

The commercial leasing arena has begun to see a
movement away from the traditional common-law rule on
assignability, which gave the landlord the sole discretion
to rely on an assignment clause in withholding its consent
to tenant subletting and assigning.2 Many courts are now
refusing to enforce assignment provisions if the landlord
acts unreasonably.~ The intent of this article is to outline
the traditional majority and emerging minority views
regarding assignment provisions, discuss various doctrines
other jurisdictions have used to interpret the enforceability
of these provisions, and review current Michigan law.4

THE TRADITIONAL
AND MICHIGAN VIEW

The lease transaction has been treated as a convey-
ance of an estate in land under property law since the
fifteenth century,s Under traditional property law a tenant
has been free to alienate all or part of its leasehold interest
either through an assignment or sublease.6 Generally,
unreasonable restraints on alienation have been strongly
disfavored in Michigan as well as other states7 and have
been strictly construed against the party seeking to enforce
such restrictions,s
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Landlords have been permitted, however, to place
limited restrictions on the assignment and sublease of
leasehold property, ostensibly to protect their investment
in the property.9 The leading Michigan case outlining the
traditional rule is White v Huber Drug Co. The White
court held that a consent clause in a lease is a "fair and
reasonable covenant.’u° Should the landlord choose to
restrict tenant assignment, the landlord must explicitly
reserve that right within the lease. This explicit reservation
is commonly known as the sole discretion standard. If the
landlord reserves this right, the landlord may arbitrarily
decline to grant its consent for any reason. The White,,
court also held that when a landlord clearly reserves
consent, the landlord may, without regard to the qualifi-
cations of the proposed assignee, withhold its consent a~
it wishes. The predominant rationale for this result is that
the landlord, as the fee simple owner of the leasehold
property, should be free to decide to whom any or all of
the leasehold interest is assigned. Furthermore, the White
court held that the trier of fact should not second-guess
the landlord or make any determination on the accepta-
bility of the proposed tenant.

While a landlord may negotiate for a sole discretion
standard, tenants often insist that the landlord~-s consent
will not be unreasonably withheld. This more equitable
reservation is commonly known as the reasonable
standard. However, difficulty arises when the landlord
reserves the right to consent to the assignment, but the
language is silent regarding the type of consent reserved.
The majority of jurisdictions interpret this reservation,
known as a silent consent provision, as granting the
landlord the sole discretion to withhold its consent. This
article will explore differing interpretations of this silent
consent provision. The traditional view, held by a dimin-
ishing majority of jurisdictions, is that, in the absence of
specific lease language imposing reasonableness, a
landlord may withhold consent to the assignment of a
lease by the tenant for any or no reason at all.n

THE MINORITY BUT EMERGING TREND

All transfers of real property involve some aspect of
contract law, inevitably causing the principles of contract
law and property law to come into conflict. Many juris-
dictions have begun to move away from the traditional
arbitrary sole discretion approach based in property law to
a more equitable or "reasonable" approach based in
contract law. Although this new minority contract view still
permits the landlord to reserve the right to withhold its
consent for any reason, the landlord must specifically
reserve this right. The growing minority has held that
should the landlord fail to specifically reserve this right, the

landlord may only withhold its consent to a tenant assignment
based upon "reasonable" considerations.12

Many of the existing cases~s have dealt with assign-
ment clauses requiring the tenant to obtain the written
consent of the landlord prior to the proposed assignment.
These cases affirm the traditional property law rule that
the landlord may arbitrarily withhold its consent. However,
many of these cases conclude that contemporary society
needs a more equitable outcome, especially for the tenants.
That is, many of these jurisdictions are adopting a basic
"~ood faith" or "reasonable" approach based in contract
law when determining a landlord’s right to refuse to grant
its consent in silent consent clauses.14 Essentially, these
courts have implied a reasonableness requirement on the
landlord, even if the parties freely negotiate that the
landlord has discretion to give consent. Although
attempting to be fair to both parties, the courts have
apparently tipped the scales in favor of the tenant in
reviewing the contract, not at the time of its execution, but
at the time the landlord refuses its consent.

In light of this emerging trend implying a reasonable-
ness standard within the silent consent clause, landlords
have been placed at a disadvantage. When courts interpret
the lease after the parties have freely negotiated a sole
consent clause, they are failing to honor the parties’
bargained-for agreement, that the landlord may make
decisions based upon future events, namely consenting to
the assignment to a new tenant. It is difficult to ascertain
whether landlords will be able to continue to use lease
language permitting them to make future decisions about
the proposed new tenant. Courts adopting this emerging
reasonableness trend have primarily based their holdings
on: (I) concerns over restraints on alienation, (2) the "freely
negotiated" standard proposed by the Restatement
of Property, Second, and (3) concerns of good faith,
commercial reasonableness and fair dealing.

1. Restraints on Alienation

The common-law doctrine of restraints on alienation
("restraint doctrine") has long been used to reconcile the
conflict between property and contract law. Courts often
used the restraint doctrine to review provisions that the
court disfavored, such as the due-on-sale provisions of the
1980’s, even if the provision was clearly written and
unambiguously drafted.Is Courts have also used the
doctrine to review the reasonableness of provisions it felt
were unfair or harsh.16 Although fundamentally different,
due-on-sale clauses offer some insight into the mood of the
courts as they interpret contract clauses in the real property
context. It is worth noting that a due-on-sale clause is not
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a true restraint on alienation, but only a financial conse-
quence of the current economic conditions, while a consent
clause that may limit a tenant’s right to completely alienate
its leasehold is a true restraint on alienation.17

In keeping with the due-on-sale application, courts use
the restraint doctrine to assure the reasonableness of the
silent consent clause. A leading consent provision case is
Kendall v Ernest Pestana and Co.18 The Kendall court
based a portion of its decision on the restraint doctrine by
utilizing a balancing test of the parties’ interests at the time
the restraint had been imposed by the landlord, i.e., at the
time the landlord refused its consent. The Kendall court
neglected to consider the bargain of the parties at the time
the lease was executed.

Attorneys representing landlords should be prepared to
defend the landlord’s decision not to consent on the basis
of the facts at the time the landlord refused its consent.
The landlord should not rely solely on the underlying lease
for support, but should take the time to emphasize specific
economic considerations affecting the increased risk to the
landlord should the tenant be permitted to assign the
lease.19 The landlord might also draft certain economic
thresholds into the lease, in an effort to further justify its
refusal at a later date.2°

Often a basis for a landlord’s refusal to consent to an
assignment is that the current market will bring significantly
higher rentals, sometimes referred to as the "bonus value."
The Kendall court did suggest, albeit in a footnote,21 that
there may be some circumstances in which the landlord
may retain the increased value of the leasehold during a
rising market. However, the court was quick to emphasize
that it is the parties’ responsibility to make their own
arrangements regarding the allocation of appreciated
rentals. Apparently the Kendall court, while holding that
the consent clause restrained alienation and was repugnant
of public policy, further decided that the parties could
contract around the public policy considerations and agree
in advance to allocate any increased bonus value.

Even in light of the apparent conflict between the
public policy considerations and property law principles,
the parties should still attempt to negotiate specific
provisions preserving any potential "bonus value,"
especially in today’s rising market.22 While it is almost
impossible for the parties to anticipate all the factors the
landlord may consider when deciding the acceptability of
a new tenant, the more specificity drafted into the lease
regarding the reasonableness of the consent clause will not
only increase the parties’ comfort level regarding their
negotiated benefit of the bargain but will also decrease
litigation.

2. Restatement of Property, Second

Another basis courts have utilized to invalidate silent
consent provisions is the "freely negotiated" doctrine as set
forth in the Restatement of Property, Second ("Restate-
ment").23 The Restatement provides that a landlord may
not unreasonably withhold consent to a proposed assign-
ment unless a "freely negotiated" provision gives the
landlord the absolute right to withhold consent. In other
words~ this approach implies a reasonableness standard in
silent consent clauses. While very similar to the restraint
on alienation doctrine, this approach is less rigid from a
public policy standpoint, permitting the parties to agree to
give the landlord sole discretion if the provision is "freely
negotiated.TM Many courts have begun to impliedly or
expressly adopt the Restatement approach when reading
a reasonableness standard into silent lease clauses.
In Basnett v Vista Village Mobile Home Park, a
Colorado court, expressly adopting the Restatement view,
held that the Restatement approach is preferable, since it
incorporates the principles of fair-dealing and reason-
ableness and also preserves the parties’ freedom to
contract.2s Furthermore, in Tucson Medical Center v
Zoslow, an Arizona court holding in favor of the tenant
expressly adopted the Restatement, which was consistent
with Arizona’s contract !nterpretation of good faith and fair
dealing.

Few, if any, of the jurisdictions adopting the
Restatement’s reasonableness standard have adequately
defined a "freely negotiated" consent provision. Of partic-
ular concern is that "freely negotiated" can be interpreted
numerous ways. One such interpretation may permit a
tenant to avoid the consent clause either for a price or other
negotiated contract provisions. Assuming that a landlord
may consider leasing the premises at a lower rate for
inclusion of a reasonable consent clause, many landlords
would still find it difficult to concede relinquishing their right
to control who will ultimately occupy the property.

Still other interpretations suggest that the parties could
separately initial the consent provision or draft the consent
clause in a conspicuous manner or even in a separate
document, all of which could make the clause less
"unconscionable" to the tenant. However, this may lead
to a holding that the consent provision was not part of the
overall negotiated lease, but instead was an addendum
clause. Even the converse may surface in that a court could
hold the other lease provisions were not "freely negotiated,"
thereby opening the door to further litigation .26 While these
equitable interpretations may support attaching a "fully
disclosed" rationale to the Restatement’s "fully negoti-
ated" standard, they nevertheless lead to further confusion.
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A "freely negotiated standard" may needlessly open
the door to judicial interpretation. Whether a clause was
freely negotiated would ultimately be a fact question.
Would the consent language be sufficient? Would making
the consent language more conspicuous be enough? Would
a "fully disclosed" silent consent clause be adequate to
satisfy the implied reasonableness required by the "fully
negotiated" standard? According to the official comments
to the Restatement, although the consent provision may
be conspicuously drafted, such a provision cannot be
"freely negotiated where [the tenant] has no significant
bargaining power in relation to the terms of the lease.’’27
Does this mean that the tenant must possess significant
bargaining power with respect to the entire lease for the
silent consent clause to be valid? Again, although the law~

is not settled in this area, the parties would be wise to at
least attempt to "fully disclose" the silent consent provision
in an effort to comply the Restatements "freely negotiated"
standard.

Instead of defining the "freely negotiated" provision or
what is meant by "significant bargaining power," some
courts adopting the Restatement approach discuss the
reasonableness of the refusal to consent. According to the
Restatement, comment g, reasonable conser~ must be
objective and based on some sensible and significant
concerns and may not be based on mere caprice, whim
or personal prejudice. The Tucson Medical Center court
defined examples of good faith and reasonable objections
to consent as an inability to fulfill the terms of the lease,
financial irresponsibility or instability, unsuitability of the
premises for the intended use, or the intended lawful or
undesirable use of the premises.28 Other objections have
also been held reasonable, such as the Arkansas Supreme
Court holding in Warmack v Merchants National Bank
of Fort Smith that the effect of the proposed new tenant’s
use on the remainder of the shopping center, sometimes
referred to as "tenant mix," was a reasonable objection29
Whatever the court’s reasoning in jurisdictions that adopt
the Restatement approach, the parties to a commercial
lease should be aware of the potential ramifications that
may result from the application of the Restatement view.

3. Good Faith and Fair Dealing

A well accepted principle in property law is that a lease
is more than a conveyance of real estate; a lease is also
a mutually dependant contract between the landlord and
tenant.~° Therefore, contract lhw must be considered when
interpreting the obligations of the parties under a lease
agreement. Inherent in every contract is an implied
obligation of good faith and fair dealing.81 Good faith and
fair dealing have been defined, inter alia, as "honesty in

fact and the observance of reasonable commercial
standards of fair dealing," "honesty in fact in the conduct
or transaction concerned," and "faithfulness to an agreed
common purpose and consistency with the justified expec-
tations of the other party.’’~2 In the commercial lease
context, courts have relied on this implied obligation,
especially when construing the silent consent clause
language. In fact, many courts have taken a decidedly
more liberal, and often pro-tenant, approach. For instance,
some courts’ rationale when interpreting such a contract
is that each party must assume that the other party will
e~ercise its duties under the contract in a commercially
reasonable manner, i.e., act within the reasonable expec-
tations of the other party,s3

Applying this standard to the commercial leasing
context, the Kendall court based a large part of its holding
on an attempt to define the boundaries of good faith and
reasonableness with respect to the consent provisions. The
court held that the trier of fact should determine the
reasonableness of the consent withholding based on the
nature of the occupancy, whether the new tenant would
require modifications or alterations to be made to the
demised premises, suitability and legality of the proposed
use, and the financial capacity of the proposed tenant.~4

Another leading silent consent clause case basing its
holding on the commercial reasonableness standard is
Julian v Christopher.~ In Julian, the Maryland Court
of Appeals not only held that the landlord could not
withhold its consent to obtain the "bonus value," but also
determined that the landlord could not seemingly mislead
the tenant into believing that it would reasonably grant its
consent to a future assignment and then unreasonably
withhold its consent at the time of the proposed assign-
ment. On its face, the Julian holding may be easy to
comply with - simply prohibit all assignments, thus
providing the tenant no basis in which to believe the
landlord might agree to consent. However, although the
"freely negotiated" dilemma under Restatement theory still
exists to some extent, the Julian approach may offer a
middle ground by suggesting that a "fully disclosed"
consent provision may meet the "freely negotiated" test.
The rationale is that the basis of the Julian court decision
is that the tenant not be misled and a fully disclosed
consent provision leaves little room for misleading.~6

IS MICHIGAN MOVING TOWARD
IMPLIED REASONABLENESS?

LAFOND V RUMBLER

LaFond v Rumbler,37 a recent Michigan court of
appeals case, may have far reaching effects on Michigan
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landlords and tenants. Although the LaFond decision
concerned a land contract provision, the court of appeals’
reasoning and application of the law to a vendor’s consent
rights strongly parallels the commercial lease context and
may indicate a change in Michigan’s interpretation of its
traditional silent consent view.

In LaFond, the plaintiff-vendee in a land sale contract
brought suit against the defendant-vendor arguing that the
vendor unreasonably restrained the alienation of the vendee’s
land contract interest. The vendor agreed to sell the
property for $60,000 to the vendee. The parties agreed
there would be a $20,000 deposit and the remainder would
be payable through an installment sale contract. The
vendor then found another potential purchaser for the
property willing to pay $80,000, but who could only make
a $10,000 down payment. The vendor, needing a large
cash deposit, agreed with the vendee that the vendor would
sell the property to the vendee and the vendee would
immediately sell the propertyto the new purchaser for
$80,000, the profits to be shared equally by the vendor and
vendee. The vendor then contracted with the vendee to sell
the property for $60,000 and included a broad provision
stating that should the vendee sell the property within a
specified period of time, the parties would share the profit
equally. The profit-sharing provision also included a clause
granting the vendor the sole discretion to consent to the
proposed sale. The contract further stated that the vendor
had the absolute right to reject any offer made to the
purchaser. The vendee then attempted to sell the property
on land contract to the $80,000 buyer but the vendor,
needing the cash, would not consent unless the sale was
for cash. The vendee believed, and argued, that the consent
provision unduly restricted the purchaser’s right to sell the
property at a fair and reasonable price.

The court held that the consent clause unreasonably
restrained alienation of the property by restricting the
vendee’s right to sell the property at its chosen price.~ In
continuing to apply a reasonableness doctrine to restraints
on alienation, the LaFond court adopted the holdings of
Lemon v Nicolai, Sloman v Cutler, and Pellerito v
Weber,39 all of which outlined, in some respect, the
reasonableness required by a party attempting to restrict
alienation in some fashion. Without fully analyzing the
Lemon, Sloman, and Pellerito holdings, the LaFond
court simply held that the vendor’s attempt to unreason-
ably withhold consent to the sale in an effort to extricate
a cash sale violated the vendor’s duty to act reasonably.

The court’s holding continued Michigan’s application
of the reasonableness doctrine as applied to restraints on
alienation.~° As reasserted by the LaFond court, Michigan

follows the common-law rule against unreasonable
restraints on alienation.41 That is, provided one has a fee
simple interest in the land, a "restriction on his right of
alienation is void as repugnant to the grant .... [However,]
[w]here the grantor retains an interest in the property
granted, such as a reversionary interest to him as lessor,
the interest generally will support the imposing of a restric-
tion on alienation.’’42 Further, the LaFond court, distin-
guishing the land contract assignment transaction from a
fee simple conveyance transaction,43 considered the land
contract vendor’s right to protect its reversionary interest
and the security under the contract.~4 Analogous to the land
contract reversionary interest, a lease is a transaction in
which the owner of an interest in land transfers the right
of possession to another while retaining a reversionary
interest.4s Therefore, the LaFond court’s rationale and the
vendor’s right to protect its security argument may easily
be applied to the landlord and tenant in the commercial
leasing context.

Furthermore, and more importantly, the LaFond
court focused on the "reasonableness" of the restraint by
adopting the Restatement of Property’s definition of
reasonableness as applied to restraints on alienation.4~
That is, any restraint language, whether permissible or not,
must always be reasonable.47 According to LaFond,
reasonable restraints include the prevention of waste or
impairment to the property and the loss of security. Also,
the court’s reasoning (regarding the vendor’s refusal to
consent because the vendor needed cash) may be applied
to the lease context where the landlord refuses consent in
an effort to obtain bonus value, which has often been held
an unreasonable objection to consent.

The LaFond case may indicate Michigan’s departure
from the traditional common-law view on restraints on
alienation within the land contract arena and may also be
indicative of where the courts may be leaning with regard
to the implied reasonableness doctrine within the commer- ,
cial leasing context. Parties should be aware of recent
trends and draft their provisions accordingly.

RECOMMENDATIONS

The results of the reasonableness approach appear to
be mixed. Although the reasonableness standard appears
to benefit tenants, the costs of landlord forbearance of this
right will likely be passed on to tenants to the extent that
landlords can anticipate the costs of compliance. Further-
more, since the standard of reasonableness is rSrely defined
the same way, this new standard invites litigation. The
result will likely be a restriction in tenant choice rather than
expansion of the equitable contract doctrine intended by
the courts.48
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In addition, the new minority adoption of the implied
doctrine of reasonableness not only invites litigation, it
creates uncertainty. Both tenants and landlords have
traditionally negotiated, interpreted, and used the majority
and traditional rule of the silent consent doctrine to mean
exactly what it purports to say - that the landlord may
withhold its consent - for whatever reason it chooses.
Nevertheless, recognizing the parties’ freedom to contract
and the judicial willingness to read a reasonableness
standard into silent consent clauses, it would be in the
parties’ best interests to draft specific provisions outlining
what the parties agree to be reasonable reasons to refuse.
consent to an assignment. As outlined above, among the
factors the Kendall court considered relevant in deter-
mining reasonableness were the financial standing of thh
proposed new tenant, the nature of the occupancy, any
modifications the new tenant may need to make to the
premises, and the suitability and legality of the proposed
use.49 Although Kendall rejected, as a reasonable grounds
for refusal to consent, the landlord’s attempt to realize an
increased value of its property more than its original
bargain, the court’s footnote does provide some contrac-
tual relief to parties desiring to allocate the "bonus value."
To protect the landlord’s ability to retain any increased
rents and to provide assurance to the tenant of landlord
consent to an assignment, at the time when the tenant
desires to assign the premises the parties should negotiate
a provision addressing the possibility of increased value of
the leasehold. The parties could build in and draft periodic
rent increases from the beginning or address the distribution
of any increased rent, including percentage rent, received
through subletting or assignment.~°

Other grounds that the courts may consider "reason-
able" would be minimum financial standards of financial
capacity that include creditworthiness, net worth and
history of profitability in the proposed business. The parties
should also agree on the type of substitute use, if any, or
the types of products that the proposed tenant sells. Still
another consideration may be the "tenant mix" or the
composition of the type of tenants in a location. In light
of the judicial tendency to imply a reasonableness standard
into commercial leases, it would be in the parties’ best
interests to draft specific lease provisions addressing the
reasonableness of silent consent clause provisions.

CONCLUSION

Courts are beginning to read a reasonableness require-
ment into commercial lease consent provisions. Although
the new reasonableness approach has yet to be adopted
in Michigan and is far from consistent in other jurisdictions,
it is best not to rely on the dwindling majority position. In

an effort to anticipate the direction that the Michigan
courts are heading, iin light of the LaFond decision, parties
should consider how other jurisdictions utilize the reason-
ableness doctrine when drafting consent provisions.
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THE "LAND CONTRACT MORTGAGE"
- IT’S BRAND NEW!

~by Gary A. Taback, Esquire*

For many years, Michigan has provided by statute for
the mortgaging of real estate interests. Michigan has also
provided for a security interest in personal property; first
by way of a chattel mortgage, and more recently by way
of a security agreement, under the Michigan Uniform
Commercial Code (the "UCC"). The mortgage and the
security agreement provide the requisite vehicles, in most
situations, to pledge collateral as security for a debt or
obligation. However, some states, including Michigan,
provide a method of buying and selling real estate,
generally called a "contract for deed," or in Michigan
nomenclature, a "land contract." The land contract sale
divides the ownership and economic considerations
between the seller ("Vendor") and purchaser ("Vendee").
The Vendor retains legal title and the Vendee obtains
equitable title (the right to obtain legal title upon payment
of the land contract in full). The Vendor obtains the
income-stream of the land contract payments and the

Vendee obtains the right of possession and related rights,
such as the right to rental income from a tenant occupying
the property. These economic benefits, as well as their
respective market value equity in the real estate, are assets
which Vendors and Vendees should be able to pledge as
collateral for a loan in the same way as mortgages upon
fee-ownership interests ("Real Property Mortgages");
however, these assets to date were generally illiquid
because most commercial lending institutions have histori-
cally been unwilling to loan money secured by a Vendor’s
or Vendee’s land contract interest. The financing of land ’
contract interests has been subject to many legal uncer-
tainties. It is unclear whether a document purporting to
take as security a land contract interest will be treated as
security upon a real property interest or a personal property
interest. It was equally unclear whether foreclosure and
enforcement remedies were governed by mortgage fore-
closure laws or laws involving personal property under the

* Gary A.Taback is a principal in the Southfield office of Sommers, Schwartz, Silver and Schwartz P.C., specializing
in all aspects of real estate law, including commercial real estate financing. He is a former chairperson of the Real
Property Law Section of the State Bar of Michigan, a founding member of the American College of Real Estate Lawyers,
and a fellow of the American College of Mortgage Attorneys. He has been a contributor to the Review on several
previous occasions and a frequent Homeward Bound speaker.
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UCC. Thus, institutional lenders, such as banks and credit
unions, were reluctant to lend money on the security of a
land contract interest. In some cases, the lender simply
would not lend on that proffered security. In other cases
it would lend, but would extract a higher interest rate than
on a conventional mortgage loan, for its perceived greater
risk in taking such land contract"security."

PRIOR TO ACT 106

In the early years of this writer’s legal career, a loan
officer of an institutional lender client called and adviseR
he was about to make a loan to a borrower to be secured
by a purchaser’s (Vendee) interest in a land contract. He
asked for assistance in documenting the loan, and deliver~l
that lender’s "quick and dirty" form. It was entitled
"Assignment of Purchaser’s Interest in Land Contract as
Security." This form purported to take a "security interest,"
though it did not specify that it was a UCC interest, nor
did it read as a Mortgage. This writer was told to simply
fill in the blanks, have it executed, witnessed and notarized,
and then to have it recorded with the county register of
deeds. This "form" immediately appeared to be deficient
in several respects. Assuming for the moment that the
purchaser’s interest in a land contract is, in fact,;~ a personal
property interest (i.e., not an interest in real estate), in
Michigan, the UCC, Article 9, would apply, and the
"Assignment" would have to meet the minimum require-
ments for a security agreement and be filed centrally with
the State of Michigan, Secretary of State, UCC Section,
to perfect this statutory security interest. But this security
interest has at least two shortcomings. First, it is argued
that for at least some purposes, the land contract Vendee
is said to have "equitable title" to the real estate (th.e land
contract Vendor retaining "bare legal title"). If this is the
case, should not the lender be taking a mortgage? And,
second, and more problematic, should theVendee/
borrower pay off the land contract, and thereby acquire
title, to the real property, the lender, with this "Assignment"
of a land contract interest, would be left with no security
thereafter, because the assignment is only a security
interest in personal property (the land contract is a
contract) whereas, a mortgage (with warranty language)
provides an automatic mortgage lien on after-acquired
title, not part of the "Assignment."

The writer’s suggestion to his lender client was to take
both an "Assignment of Purchaser’s Interest in Land
Contract as Security" and a mortgage. Thereafter, there
evolved a new form for this particular institutional lender,
entitled "Assignment of Land Contract as Security and
Mortgage." It purported to be a UCC security interest in
the land contract (a UCC-1 Financing Statement was

signed by the borrower, and it was filed with the State);
and a Mortgage on the Vendee/borrower’s real estate
interest in the property under contract, be it "equitable"
title, or legal fee simple title (and this Assignment/Mortgage
was recorded in the county where the real estate was
located).

Assuming this Assignment/Mortgage constitutes a valid
perfected security interest in a land contract Vendee’s
interest (both personal property and real property inter-
ests), and it has been generally believed to so be, this
gecurity vehicle falls well short of that afforded to a
conventional mortgage on real estate. One major shortfall
is that under Michigan law a lender employing such an
Assignment/Mortgage cannot obtain an assignment of
rents. The Michigan Assignment of Rents Statute (MCLA
§ 554.23, et.sec.) only affords an assignment of rents to
a mortgagee of a "mortgage on commercial or industrial
property." Query: is an Assignment/Mortgage of a land
contract Vendee’s interest this intended property? This
question does not appear to have any common law legal
precedent. Further, the assignment of rents statute is in
derogation of the common law and, therefore, there can
be no common law assignment. At common law it is
thought that rents and profits are an integral part of
possession, and a party lawfully in possession is entitled
to remain in possession until he/she has been legally
ejected, i.e., after a writ of restitution has been issued. This
would include the period during default, foreclosure, and
the statutory redemption periods. Therefore, there is a
school of thought that at common law there can not be
a valid assignment of rents as security that would permit
the secured party the rent and profits prior to a writ of
restitution; that is why the Michigan Assignment of Rents
Statute with respect to mortgages and trust deeds is said
to be in derogation of the common law. Another major
shortfall has been the foreclosure procedure under the
Assignment/Mortgage. If you foreclosed utilizing the pro-
cedures provided in Article 9 of the UCC, the foreclosing
party would, at best, acquire title to the Vendee/borrower’s
personal property interest in the land contract, but not the
Vendee/borrower’s real estate interest in the land contract
property. If you desired to foreclose under Michigan’s real
estate foreclosure statutes, you could not foreclose by
advertisement, because the statute does not provide this
non-judicial foreclosure remedy to a mortgage on a land
contract Vendee’s interest, which has never been held to
be "an interest in real property" for this purpose. At best,
it could be argued to be an equitable mortgage, deserving
of foreclosure by judicial action. This is an arduous legal
task, time consuming, costly, and affording the defaulting
borrower a legal forum to contest the lender’s assertions.
None of the numerous advantages of the non-judicial



MICHIGAN REAL PROPERTY REVIEW Winter, 1998 -- Page 213

foreclosure by advertisement were available to the lender
holding a defaulted obligation, secured by an Assignment/
Mortgage.

Attempting a security interest in a land contract
Vendor’s interest was a "horse of a different color." The
Vendor is said to have "bare legal title" to the real estate,
and the contract right to the land contract purchase price.
The land contract security interest of the vendor’s land
contract interest could equate to both a mortgage of the
fee, and an assignment for security of the Vendor’s
contract right to the purchase price. The lender taking an
Assignment/Mortgage of a Vendor’s interest could fore-
close by advertisement (assuming there was a due power
of sale, etc., set forth in the Assignment/Mortgage). And
the lender could foreclose in a judicial action. But one
major problem remained for a lender, should it take an
assignment of purchaser’s or Vendor’s interest in the land
contract: what if the Vendee tendered payment in full and
demanded a deed to the property while the Vendor was
in default under the loan? Most likely the lender was entitled
to the stream of contract payments under the assignment
portion of the Assignment/Mortgage, but the lender had no
ability to provide a deed in fulfillment of the land contract.

It was, therefore, the conclusion of this writer (having
the dubious distinction of representing an institutional
lender who was willing to go that extra step), in providing
the borrowing community with land contract interest
secured loans, that the State of Michigan needed a new
statute that would sanctify a statutory "Land Contract
Mortgage." This "Land Contract Mortgage" would statu-
torily create (i) a security interest in the personal property,
equitable and legal title interest of both a Vendee’s and
a Vendor’s land contract interests, and (2) a mortgage in
the real property interest of both (the Vendor having a
present bare legal title interest, and the Vendee having,
first, equitable title and then legal title).

To this end, the Real Property Law Section of the State
Bar of Michigan ("RPLS") created a special committee to
draft a proposed statute that would fill the apparent void.
After a herculean effort, including a multitude of drafts and
spanning a three-year period, the RPLS committee (chaired
by this writer) proposed a final version of the proposed
statute, which was approved by the RPLS Council, and
submitted to the Michigan Legislature in 1997. The bill,
House Bill 5282, was introduced in October, 1997, by no
less than fourteen State Representatives. l_t sailed through
the House Committee, was passed by the House of
Representatives by a vote of 99 to 0, sailed through the
Senate Committee and was passed by the Senate by a vote
of 29 to 7. It was approved by the Governor and on June
3, 1998 became Act No. 106, Public Acts of 1998.

Act 106 amends Public Act 237 of 1879 (which prior
to Act 106, provided for the execution, acknowledgement
and recording of land contracts), to, inter alia, allow the
creation, recording and enforcement of mortgages granted
against land contracts, in the same general fashion as Real
Estate Mortgages.

ACT 106, PA OF 1998,
EFFECTIVE JUNE $, 1998

Act 106 (the "Act") supplements existing law and, to
the extent possible, adopts statutow and common law
schemes for creating, recording, prioritizing and enforcing
Real Estate Mortgages. Prior to the effective date of the
Act, 1879 PA 237, as amended, contained five sections;
the first three deal with execution and acknowledgment of
land contracts in this state, other states and in other
counties, respectively; the fourth section deals with
recording land contracts, and priority thereof; and, the fifth
section (which was incorporated, in substance in various
sections of the Act, the fifth section having been repealed
by the Act) dealt with the penalty for refusal to discharge
a land contract, and the provision that want of
acknowledgement and recording does not invalidate the
land contract. The Act adds six additional sections to the
1879 PA 237, being Sections 6 through 11.

Section 6 contains various definitions relating to the
Land Contract Mortgage, inter alia, its attributes, creation,
recording, perfection, and enforcement. Through its
definitions of "Land Contract Mortgage" and "Real Estate
Mortgage," the Act declares that a Land Contract
Mortgage is not a Real Estate Mortgage; and, that a Real
Estate Mortgage is created when both the Vendor and
Vendee join in or subject their respective interest to a single
mortgage.

Section 7 provides the substantive heart of a Land
Contract Mortgage. It states that:

A Vendor or a Vendee under a land contract may
grant a Land Contract Mortgage to secure any
debt or obligation that may be secured by a Real
Estate Mortgage ....

This is the first of several instances where the Act
applies both the statutory and common law of Real Estate
Mortgages to Land Contract Mortgages, thus creating a
security instrument that, from its inception, is steeped with
an expansive array of additional substance over and above
that set out specifically in the Act. Subsection 2 provides
that:
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The respective interests of a Vendor or a Vendee
subject to a Land Contract Mortgage includes all
of the respective rights of a Vendor or Vendee
i~cluding, without limitation, the Vendor’s rights
to conveyance.

This subsection further provides that the interest of
Vendors and Vendees subject to a Land Contract Mortgage
are real property interests. This statutory pronouncement
adds to the body of land contract law yet another instance
where both the Vendor’s and the Vendee’s interests are
deemed to be real (not personal) property interests. The,
subsection also states that a Land Contract Mortgage
encumbers all of Vendor’s or Vendee’s interests, whether
real, personal, or mixed, "in the same manner and th~
same extent as a Real Estate Mortgage" (yet another
incorporation of real estate mortgage law).

Section 8 covers the minimum requisite provisions to
create a Land Contract Mortgage, and, yet again, incor-
porates in references to what would constitute a Real Estate
Mortgage. Subsection 2 provides that a Land Contract
Mortgage shall be in form, and shall be executed, acknowl-
edged, and recorded in the same manner as provided for
Real Estate Mortgages. Subsection 4 states tl:mt a Land
Contract Mortgage is perfected for all purposes when
recorded in the manner provided for Real Estate Mortgages,
without a UCC filing, without any notice to the
nonmortgaging land contract Vendor or Vendee, and
without taking possession of the land contract document,
or otherwise. Finally, subsection 4 creates the priority of
a Land Contract Mortgage over all other encumbrances or
interests, except those as to which a Real Estate Mortgage
would be subordinate.

Section 9 contains provisions for enforcement of
Land Contract Mortgages in accordance with any existing
procedure for enforcement of a Real Estate Mortgage,
including foreclosure by advertisement. Subsection 2
creates rights and remedies available to a Real Estate
Mortgagee, including assignments of rents, receiverships
and future advance mortgages.

~¢¢tion 10 protects the rights and remedies of the
nonmortgaging Vendor or the nonmortgaging Vendee,
except that (a) a nonmortgaging Vendor must provide the

same forfeiture and foreclosure notices to a land contract
mortgagee as are provided to the Vendee, (b) the land
contract mortgagee must be named as a party in interest
in any legal proceeding that would terminate the Vendee’s
interest and, (c) a nonmortgaging Vendor must accept any
cure from the land contract mortgagee, where the Vendor
would have had to accept it from the Vendee.

The nonmortgaging Vendee must continue to make
payments per the land contract: (a) until notice of the
completion of foreclosure of the Land Contract Mortgage,
a-~ter which all payments shall be made to the successful
foreclosure party (except that during redemption, pay-
ments may be made to the register of deeds, per MCLA
§ 600.6058), and (b) unless the Land Contract Mortgage
contains an assignment of the payments, in which event
when a notice of default is given as set out in this
subsection, payments are thereafter to be paid as provided
in the notice.

Pursuant to subsection 4, a third party, asserting a
prior lien or interest to that of a land contract mortgagee,
must: (a) provide the land contract mortgagee copies of
all notices that must go to the Vendor or Vendee in order
to enforce the third party’s rights or remedies, (b) name
the land contract mortgagee as a party in interest in any
legal proceeding to terminate or enforce the prior encum-
brance, and (c) accept a cure from the land contract
mortgagee, where so obligated to accept it from the land
contract mortgagor.

Section 11 provides for rights of the land contract
parties on performance of their respective obligations or
remedies vis-8-vis the Vendee, Vendor, and the land
contract mortgagee, including the penalties for failure to
convey or discharge, as the case may be.

CONCLUSION

As the foregoing summary shows, the Act will place
land contract Vendors and Vendees on a footing akin to
fee owners in their ability to obtain mortgages for loans and
other obligations. This will contribute to the economic
growth of the State of Michigan by providing a predictable
method for obtaining and enforcing land contract
mortgage loans.
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JUDGMENTS AND THE ENTIRETIES

by B~rbara Muller-Wilson*

A judgment lien is synonymous with the saying "close,
but no cigar." Attorneys understand that when the money
is owed, judgment liens support their mission to "get it."
Getting it can be the hardest part. The client, however,
doesn’t always understand. It knows that the judge has
ruled in its favor, so what could be so hard? The defendant
has a house, a car and surely a sizable bank account to
fund those expensive clothes and dinners. After a few
investigative measures, you find the car is leased, the
charge cards are "maxed," there is no bank account and
the house it titled with his/her spouse (held by the entireties).

If the judgment is against both husband and wife, the
next step in resolving the lien is straightforward - one
proceeds with levy. In the event the judgment is against
only one spouse, collection of that judgment becomes
questionable.

The query that judges have grappled with for years is
whether a judgment creditor with a judgment against one

spouse can attach and levy on properly held by the
entireties.

Entireties property is unique. Under Michigan law,
property held by the entireties (property held by a married
couple, both parties hold title to the land, parties received
land by same conveyance, parties have equal interest, and
parties have the same right to use the property) is held under
a single title, where neither husband or wife (acting alone)
can alienate the property and neither spouse possesses a
separate interest in the land. Cole v Cardoza, 411 Fed
2d 1337 (6th Cir 1971); US v 44133 Duchess Drive, ,
Wayne County, Mich, 863 F Supp 492 (E.D. Mich
1994). Since one spouse cannot separate his or her interest,
it would follow that creditors without dual judgments would
be prohibited from dividing the entireties interest as well.
The cases, however, have not been consistent in following
that logic.

In Cole, supra, the court contemplated whether a
federal tax lien against the debtor husband could attach

* Barbara Muller-Wilson has practiced law in the areas of commercial collections, real estate and probate for ten years
with the firm of Muller, Muller, Richmond, Harms, Myers & Sgroi. She frequently speaks on the topics of bad debt,
collections, and real estate. Ms. Wilson received her undergraduate from the University of Michigan and her law degree
from the Detroit College of Law.
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to entireties property. The innocent spouse contended that
the lien constituted a cloud on the title to their home
creating a detriment to her. The court agreed. It did so,
however, with the dicta that caused courts in future cases
to re-examine the issue in a different light. The court in the
Cole case determined that state law applies on the issue
of attachment to entireties property. Citing Ferrell v
Paulas, 309 Mich 441,445 (1944), the court in Cole
(supra, at 1343) ruled that without a dual judgment the
lien could not attach. However the court then looked to
whether the lien constituted a cloud on the title. The court
defined the concept as one that "can be merely an apparent~
defect and that if it has a tendency even in the slightest
degree to cast doubt upon the owners’ title and to stand
in the way of full and free ownership," it should ~
removed. Cole, id at 1343. Stating that no Michigan
Supreme Court had made a decision on point as to whether
a lien would constitute a cloud on title, the court without
much discussion declared that a tax lien would without
question constitute a cloud on the tifle, as it was ambiguous
as to whom the lien was against. Hence "a prospective
purchaser or mortgagee of the property would be hesitant
to commit." This decision would have an alarming impact
on subsequent cases.

When the 6th Circuit had to consider the issue of
whether the federal government could enforce a forfeiture
action against one criminal spouse where the property was
held in entireties, in United States v Certaia Real
Property Located at 2525 Leroy Lane, West Bloom.
field, 910 F2d 343 (6th Cir 1990), the court also referred
to Michigan law. The court distinguished the criminal
forfeiture statue from that of a judgment creditor, yet then
took the liberty to set forth the proposition that while a
judgment creditor cannot levy on property held by the
entireties, it could under certain circumstances attach the
lien. The court noted that entireties property could change
in the future by death of the innocent spouse, divorce or
an agreed-upon transfer. These future interests are indi-
vidual interests that can be levied upon. Hence a judgment
lien that is not ambiguous as to whom the judgment is
against can attach to entireties property but is unenforce-
able except as to future individual rights of the debtor.

The Cole case was once again referenced as well as
distinguished in Fischre v US, 862 F Supp 628 (WD Mich
1994) and US v 44133 Duchess Drive, Canton,
Wayne County, Michigan, supra. The courts clearly
state that while a creditor of one spouse cannot force the
sale of entireties property to enforce a judgment lien, where
the lien is not ambiguous, they are not precluded from
attaching a creditor’s lien on one spouse’s potential future
interest. Duchess, id, at 502; Fischre, supra, at 630.

In April, 1998, the small window of opportunity
for judgment creditors to attach entireties property was
apparently closed. The U.S. Court of Appeals took up this
issue again in Craft v US Through CIR, 140 F3d 638
(1998). Similar to Cole, supra, the lien in question
stemmed from a tax debt. In its attempt to resolve the
controversy, the Craft court proclaimed the ancient law
in Michigan that tenants by the entireties hold a single title;
neither spouse possesses a separate interest nor can either
spouse acting alone alienate the land. The court then
stated that because Michigan law does not recognize
s~parate interest in entireties property, a tax lien against
one spouse cannot attach to that property. Craft, Id, at
643. Next the court addressed the issue of whether a
creditor’s judgment lien could attach to inchoate or the
potential future interests of a debtor spouse. Citing Sanford
v Betrau, 204 Mich 244; 169 NW 880, 881 (1918), the
court declared that a "future interest" held by one spouse
in the entireties property cannot be attached as the future
interests are an incident of the estate, not a remainder
interest held by right. In its analysis, the court references
but disregards Fischre and Duchess based on the Betrau
holding. The court then makes the general statement while
entireties property is not attachable without a dual judg-
ment, one spouse may not create a fraudulent transfer to
avoid a judgment lien. MCLA 566.11 et seq.

In summary, because the lien in the Cole case was
a tax lien, the court was concerned with the failure of the
lien to reveal who the actual debtor was, resulting in a cloud
on the title of the entireties property. The court in Fischre
acknowledged that concern and set forth the insight that
when a lien is not ambiguous, clouding title is not at issue.
Consequently, the lien could attach to entireties property
but would not be actionable until the estate changed in
nature. In Leroy Lane the court distinguished future
interests of entireties property from present interests. The
court ruled that a creditor’s lien could attach to entireties
property but, again, was unenforceable until the debtor
spouse had title in fee simple. The Duchess case solidified
the past rulings and went so far as to suggest that the
government "put itself" in the place of a judgment creditor
in an effort to resolve its claim against the defendant. The
last word on this point comes from Craft, where the court
robs creditors of their rights with a single swoop. They cite
a case that dates back to 1918 without reference to its
content. The court bases its decision on whether one spouse
with entireties property has future rights as an incident of
the estate, as opposed to a right of remainder. In doing
so, the court does not consider the possibility of the
"innocent" spouse predeceasing the debtor spouse,
leaving the debtor spouse with a windfall and the creditor
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empty-handed. The court likewise does not entertain the
possibility that the spouses will jointly change the nature
of the estate, resulting in a profit to the debtor spouse and
the creditor looking for another way to collect the debt.

At present one could argue that Fischre and Craft,
as well as Cole, could be distinguished. Nevertheless,
before attaching entireties property it is imperative to be
familiar with MCLA 600.2907(a).

(I) A person who violates section 25 of chapter
65 of the Revised Statues of 1846 being
section 565.25 of the Michigan Compiled
Laws, by encumbering property through the
recording of a document without lawful cause
with the intent to harass or intimidate any
person is liable to the owner of the prope~’ty
encumbered for all of the following:

(a)All of the costs incurred in bringing an action
under section 25 of chapter 65 of the Revised
statutes of 1846, including actual attorney
fees.

(b) All damages the owner of the property may
have sustained as a result of the filing of the
encumbrance.

(c) Exemplary damages.

(2) A person who violates section 35 of chapter
65 of the Revised Statutes of 1846, by encum-
bering property through the recording of a
document without lawful cause with the in-
tent to harass or intimidate any person is
guilty of a felony punishable by imprisonment
for not more than 3 years or a fine of not more
than $5,000.00, or both.

The penalties at issue are high. Hence, it would be
prudent to carefully consider whether a court would find
a judgment lien on entireties properties unlawful under
Craft or justified under Fischre. In any event, it is the
opinion of this author that the court in Craft rendered its
decision without due consideration to relevant issues
regarding creditor rights. The long-term and practical effect
of this opinion will be to allow debtors to avoid their
obligations and leave creditors to either pass along their
loss or possibly file bankruptcy.
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DEL MONTE DUNES v CITY OF MONTEREY

by Susan K. Friedlaender*

On October 7, 1998, the US Supreme Court heard oral
argument in Del Monte Dunes v City of Monterey,1
a land use case that could have significant impact on the
practice of law in this often difficult and controversial area.
In 1981, Del Monte Dunes began its long and tortuous
course to the Supreme Court when the original land owner
applied for permission to develop 344 residential u .nits in
an area known as the Del Monte Dunes.2 The Del Monte
Dunes consist of 37.6 oceanfront acres located in Monterey,
California (the "City"). Previously, the Dunes had been
used as a petroleum tank farm. The Dunes was zoned for
multi-family, commercial and industrial use and were
located adjacent to a multi-family residential development.
The City claimed that the property was environmentally
sensitive because the native flora included the buckwheat
plant, which is the natural habitat for the endangered
Smiths-Blue Butterfly. Only one such butterfly had ever
been spotted at the site. Moreover, the tank farm owners
had planted vegetation that was slowly diminishing the
natural flora and that would, with no development, even-
tually overcome the buckwheat plant - thus completely
destroying the butterfly’s habitat.

The City rejected the developer’s initial application for
344 residential units. The developer eventually submitted
four more applications over a five-year period. It was
undisputed that all the applications met the City’s general
land use plan and zoning regulations. In 1985, the City
finally approved a plan for 190 residential units subject to
15 conditions. However, during the ensuing process, the
council reversed its prior position and rejected the plan.
Accordingly, in 1986, Del Monte Dunes filed a law suit.
The complaint contained, in part, taking, substantive due
process and equal protection claims.

In 1988, the City filed a motion for summary judgment
on ripeness grounds. The federal District Court dismissed
the claims, finding that they were not ripe for adjudication.
In 1990, in Del Monte Dunes v City of Monterey,3

(Del Monte I) the 9th Circuit reversed the District Court’s
holding. The 9th Circuit found that the developer’s five
futile attempts to obtain site plan approval for a use
permitted by the zoning ordinance provided a basis for ripe
constitutional claims.4 The Del Monte Dunes ! court,
therefore, reversed the district court and remanded the

* Ms. Friedlaender is the chairperson of the Land Use and Zoning Special Committee of the State Bar of Michigan’s
Real Property Section. She practices with Butzel Long devoting much of her time to land use and zoning law.
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matter for trial on the plaintiff’s taking, equal protection
and substantive due process claims.

The trial proceeded on Del Monte’s taking and equal
protection claims. Following the trial, the jury awarded Del
Monte $1,450,000.00 on both its claims. The damages
were awarded to compensate the developer for the City’s
delay in reviewing and denying the land use request. The
trial court rejected the City’s post-trial motions for a new
trial and judgment notwithstanding the verdict. The City
appealed. The 9th Circuit affirmed.

The 9th Circuit’s decision presents three principal
issues and two sub-issues for the Supreme Court’s review.

The first issue is whether the developer was entitled~to
a jury trial on an inverse condemnation claim under either
the Seventh Amendment or 42 USC § 1983. The 9th Circuit
held that an inverse condemnation claim was sufficiently
similar to trespass, trover, detinue and replevin claims at
common law in finding that a right to a jury trial existed
under the 7th Amendment. The court further found that
a right to a jury trial existed because Del Monte sought a
damage remedy. The court also held that the developer
had a right for a jury to hear its Section 1983 claim. Section
1983 provides a vehicle for obtaining equitable’br monetary
relief for the violation of federal constitutional rights. The
court concluded that Del Monte was entitled to a jury under
Section 1983 because this section provides a remedy for
actions at law to recover damages for a constitutional
violation. Courts have generally permitted jury trials in
other Section 1983 cases. Del Monte has argued in its
Supreme Court brief that it is improper to define the taking
claim as one for inverse condemnation. Del Monte argues
that the claim is for a violation of constitutional rights
arising under the 14th Amendment and Section 1983
provides a mechanism for an action at law to vindicate
such rights.

The sub-issue is this: regardless of whether a property
owner is entitled to a jury trial, did the District Court err
by submitting the issue of liability to the jury? The City
claimed that the liability issue presented only questions of
law and should have been decided by the court. The court
gave the jury an instruction that provided that a govern-
mental entity may be liable for a taking if its actions or
the relevant regulation fails to substantially advance a
legitimate governmental interest or denies the property
owner an economically viable use of its land. The 9th
Circuit held that although the legal standard contains
mixed questions of law and fact, such questions may be
submitted to a jury, if the primary question is essentially
factual. The 9th Circuit noted that the U.S. Supreme Court

has repeatedly observed that a determination whether the
government has deprived an owner of use of its land is
"essentially an ad hoc factual inquiry.’’s The court also
concluded that the inquiry whether a City’s action sub-
stantially advances a legitimate interest is a question of
reasonableness. The court held that juries often determine
questions of reasonableness as an issue of fact.

The second issue arising out of the City’s appeal of
the District Court’s denial of the City’s JNOV motion
concerns whether the legal standard the Court adopted in
Dolan v Tlgard6 applies to all regulatory taking claims or
~only "exaction" cases. In Dolan, the court held that a
municipality may not condition the granting of a develop-
ment permit on the landowner dedicating property to the
public unless the condition advanced a legitimate govern-
mental interest and the condition was roughly proportional
to the impact of the development. The Del Monte court
held that the developer produced sufficient evidence to
sustain the first prong of its taking claim by demonstrating
that the City’s legitimate interest in denying Del Monte’s
development was not roughly proportional to furthering
that interest. The City has argued to the Supreme Court
that the more searching Dolan standard is only applicable
in "exaction" cases and not in "regulatory denial" cases.
The developer argues that all regulatory taking cases
require a determination of the fit between the interest the
government seeks to achieve by its regulatow action and
the means used to effectuate that interest. The developer
further argues that the Dolan articulation of the required
fit between the regulatory ends and means is a standard
that should apply in all regulatory taking cases. This is a
very significant issue that could result in a more searching
standard of judicial review in land use cases.

The sub-issue is whether sufficient evidence existed for
the jury finding that the City’s actions resulted in denying
Del Monte all economically viable use of its property. The
Del Monte plaintiff eventually sold the Dune property to
the State of California for use as an open space preserve
for $800,000.00 more than it paid for the land. The City
argued, therefore, that economically viable uses of the
property must have existed and that the jury finding that
a taking occurred was precluded as a matter of law. The
developer argued that despite the sale to the state, it was
entitled to damages for a temporary taking for the period
during which the City delayed development of the land.
The developer claimed in its Supreme Court brief that the
sale of the land to the state was for less than half of its
market value. The 9th Circuit rejected the City’s argument
that the sale precluded a taking claim, finding that "It is
not difficult to conceive of the circumstance in which there
are no economically viable uses for a piece of property,



MICHIGAN REAL PROPERTY REVIEW Winter, 1998 -- Page 221

but the property owner can sell it to the government at a
higher price than what he paid for it.’’7 The court con-
cluded, therefore, that the jury properly awarded damages
for a temporary taking and that the damages were not
excessive.

The final and very key issue the City has raised is
whether a court or jury may subject a government’s land
use decision to a de novo trial. The City has argued that
it is impermissible to allow either a court or a jury to reweigh
evidence that was presented before a land use board and
to reach a different conclusion than the board.

The developer was accorded a de novo trial on its
constitutional claims. In such a de novo review the fact
finder, of course, weighs the evidence, resolves factual
disputes and determines the credibility ofwitness~s. The
City argued that neither a court nor jury should be able
to employ a reviewing standard that permits a substitution
of the government’s judgment. The City is essentially
advocating a mixture of an administrative standard of
review that only permits a court to determine whether the
City’s decision denying the permit was supported by
substantial, material and competent evidence and a low
level "rational basis" standard of reviewing legislation.
Under the City’s proposed standard, the court reviewing
a government’s land use decision may not resolve factual
disputes or make any credibility determinations. The City’s
position is that a municipality’s decision to deny a land
use request must be upheld even if the City’s reasons for

denial have no factual basis, as long as the reasons have
some rational connection to a legitimate governmental
interest and could conceivably further those interests.
Applying this low level standard of review is almost always
outcome determinative in favor of the government. Del
Monte has vigorously argued in its Supreme Court brief that
denying a land owner de novo review of constitutional
claims raises serious due process concerns.

Many lawyers, regulators and land owners will be
anxiously awaiting the Court’s impending decision. If the
Court squarely deals with the issues raised in the appeal
it could have a profound impact on the trial of constitu-
tional claims arising from land use disputes.

4.

5.

6.

ENDNOTES
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K & K CONSTRUCTION

by David W. Berry

In a recent opinion, the Michigan Supreme Court has
overruled a holding of a Michigan Court of Appeals panel
in K & K Construction Company v Department of
Natural Resources, __ Mich__ (1998). The Michigan
Supreme Court reversed the holding of the Court of
Appeals but remanded the case to the trial court for further
factual findings.

Plaintiffs, JFK Company and Resorts and Company,
owned 82 acres of property near M-59 in Waterford
Township. K & K Construction Company had no ownership
interest in the property but had contracted with the property
owners to build a C.J. Barrymore’s restaurant and sports
complex on the property. The property consists of 4 distinct
parcels, all of which are contiguous. Parcel 1 consists of
55 acres, 27 acres of which are wetlands. All of parcel 1
was zoned for commercial use. Parcel 2 consists of 16
acres, only a small portion of which are wetlands. Parcel
3 is 9.34 acres, all uplands. Parcel 4 is 3.4 acres, with no
wetlands. Parcels 2, 3 and 4 were zoned for multiple family
residential housing but only parcel 3 had been developed
for that purpose.

Plaintiffs had previously applied for a permit to fill
approximately 14 acres of parcel I to build a sports

complex and restaurant, referred to as the "Barrymore
Plan." The permit was denied. Thereafter, plaintiffs filed
their complaint in the Michigan Court of Claims. Before
trial, plaintiffs filed a second application with the DNR,
which involved filling only approximately 3 acres of wet-
land while providing mitigation by converting 5 acres of
upland to wetland, referred to as the "Goga Plan." The
Goga Plan was also initially rejected but later approved
by the DNR.

The trial court held that the DNR owed plaintiffs
damages both for a temporary taking of the land that could
be developed under the Goga Plan for the period of time
development was delayed by the DNR and also for a
permanent taking of the entire fair market value of the 27
acres of wetland rendered useless under the Wetlands
Protection Act. The damages totaled $3.5 million. The
Court of Appeals affirmed the trial court’s judgment. The
Michigan Supreme Court reversed both the trial court and
the Court of Appeals’ judgments. But all is not lost.

The court, roughly following U.S. Supreme Court
precedent, held that, "... land use regulations effectuate
a taking in two general situations: (1) where the regulation
does not substantially advance a legitimate state interest,
or (2) where the regulation denies an owner economically
viable use of his land."
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The Court went on to recognize that there are two
situations in which a taking can be established when
dealing with the economic viability of the uses that may
be made of the property. The first is a "categorical" taking
where an owner is deprived of "all economically beneficial
or productive use of land .... " The second situation
involves a regulation that prevents the use of some but not
all of a given parcel of property. The Court indicates that
in this situation courts will engage in an "ad hoc, factual
inquiry" in which they will balance the owner’s right to use
the property against the public’s need to regulate. This is
accomplished by analyzing the economic effect of the lanai
use regulation on the property, the extent to which the
regulation has interfered with investment-backed expec,ta-
tions of the owner and the character of the government’s
action in regulating or preventing the owner’s use of the
land. The "balancing test" only occurs when less than all
of the economic uses of the property are denied by virtue
of the land use or environmental regulation.

In the K & K case, there was no claim that the land’
use regulation did not substantially advance a legitimate
state interest. In fact, the property owner had agreed that
wetland regulations do advance substantial, legitimate
state interests. Therefore, the only inquiry @as whether
there was an economically viable use left for the land.

When determining whether a taking has occurred, the
court said it is necessary to first define what constitutes the
parcel of land to which the taking inquiry should be applied.
The court indicated that "when evaluating the effect of a
regulation on a parcel of property, the effect of the
regulation must be viewed with respect to the parcel as a
whole." Therefore, in any takings case, the court must

define what land constitutes the "parcel as a whole" to
determine whether there has been a taking. The trial court
had held that parcel 1 was the only relevant parcel for
determining whether there had been a taking as a result
of the wetland regulations. The Court of Appeals had
affirmed the trial court on this issue. The Michigan
Supreme Court reversed the holding. The court held that
the factors to be analyzed in defining the parcel are identity
of ownership, degree of contiguity and the unity of use
proposed by plaintiffs’ comprehensive development plans.

.Here, the plaintiffs had proposed a comprehensive devel-
opment plan using portions of parcels of I, 2 and 4. As
a result, the court found that there was unity of use of all
three parcels. The court also found that all four parcels
were under one ownership and contiguous to one another.
Therefore, the court held that at least parcels 1, 2 and 4
should be considered part of the parcel to which the taking
analysis would be applied. With respect to parcel 3, which
had been previously developed, the court remanded the
issue to the trial court for a determination of whether it
should be included in the "parcel as a whole."

Along with remanding the issue of defining what was
the "parcel as a whole," the court directed the trial court
to determine whether there had been a taking under the
balancing test.

The Michigan Supreme Court in K & K did not
overturn the ruling by the Michigan Court of Appeals that
the portion of the Wetlands Protection Act that provides
that just compensation is limited to twice the assessed
value of the property was unconstitutional, and that rule
of law remains intact.
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RECENT DECISIONS

by Joseph Lloyd
Chard & Lloyd

201 E. Washington
Ann Arbor, Michigan 48104

Republic Bank v Modular One LLC, ~ Mich App
; __ lXlW2d ~ (No. 203358, November 3, 1998)

Construction Lien - Unlicensed Contractor

The question before the court was whether an unlicensed
contractor who placed a modular home on property had
lien rights vis-a-vis a mortgage lender in a quiet title action.
The trial court granted summary disposition in favor of the
lender. The court of appeals, noting that the quiet title
action brought by the lender was equitable in nature,
reversed and required that the contractor be paid. It was
noted that the lack of licensure was a shield for the
homeowner, not a sword with which to attack the
contractor. The contractor’s claim, however, was based
on the value of his work, and not on any contract sum.

Additionally, it should be noted that the court did not bar
the contractor’s claim even though no suit was brought
within the statutory one year.

Horton v Verheile, ~ Mich App
(No. 198929, September 29, 1998)

NW2d

Construction Lien fund - Defenses

A homeowner contracted with a general contractor to build
a house. Before completion, and before final payment, the
contractor became insolvent. A number of unpaid subcon-
tractors filed liens and brought suit. The homeowner filed
the requisite affidavit to invoke the assistance of the
Construction Lien Fund. On behalf of the fund, the
Attorney General raised a number of defenses against the
claimants, the results of which, on appeal, are as follows:

The court held that the fact that the homeowner made
payments to the general contractor pursuant to sworn
statements did not defeat the rights of subcontractors
where the sworn statements were defective. Specifically the
sworn statements must be both signed and notarized.
Payments made pursuant to allegedly forged waivers did
not defeat the rights of subcontractors. The actual entity

that claims rights against the fund must be a member of
the fund. It is not sufficient that a principal officer be a
member of the fund. A claimant is not entitled to a time-
price differential. Claimants who are not members of the
fund are not entitled to be compensated by the fund, but
they are entitled to share equally in the contract balance
paid by the homeowner. The fund, therefore, is not entitled
to any priority with regard to the unpaid part of the price.

Adams Outdoor Advertising v City of East Lansing,
Mich App    ; __ NW2d ~ (No. 200655,

November 20, 1998)

Billboards - Personal Property - Regulation and Taking

The city of East Lansing had passed an ordinance which
would require the removal of existing advertising billboards.
The Plaintiff brought an action claiming that the ordinance
was an unconstitutional taking without compensation. The
city argued that no compensation was appropriate where
the property right in question was a right to personalty such
as a leasehold. The court of appeals rejected this argument
as misapprehending the true nature of the property interest.
The court went on to hold that the city does not have the
power to eliminate off-premises advertising without
compensation. The court rejected the "amortization"
argument, that would have allowed a taking without
compensation if the owner were given a reasonable period
in which to recapture his investment.

Secura Insurance Co v Auto-Owners Insurance Co,
~ Mich App    ; NW2d ~ (No. 205256,
November 20, 1998)

No-fault Auto Insurance - Damage to Home

A motorist struck a utility pole and the falling wire allegedly
caused a residential fire. The trial court held that there was
a one-year statute of limitations on bringing an action
against the motorist’s insurance company for property
damage. The court of appeals affirmed.
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CONTINUING LEGAL EDUCATION

by
Lawrence M. Dudek, Chairperson

and
Arlene R. Rubinstein, Administrative Assistant

HOMEWARD BOUND
The Real Property Law Section’s Twenty-Second Hom.~ward Bound Series continues in January with our program entiiled
"Avoiding and Resolving Title Problems." Dennis W. Hagerty, state counsel for Metropolitan Title Company in Howell,
Michigan and Catharine B. LaMont, Vice President and counsel for First American Title Insurance Company in Troy
will speak on Januany 21, 1999. The speakers will address common title and closing problems and provide practical
suggestions and solutions for avoiding and resolving such problems.

"HOT TIP" to be presented at the January 21 Homeward Bound Seminar!

The rules for bankruptcy sales have changed in the Eastern District of Michigan. Effective October 1, 1998, the judges
of the U.S. Bankruptcy Court for the Eastern District of Michigan will no longer enter "comfort orders" authoring sales
of bankruptcy estate assets by trustees or debtors in possession under the amended local bankruptcy rules. As a general
rule, sales may instead proceed based solely upon the notice provided creditors and others under applicable bankruptcy
rules. This change in practice affects all participants in bankruptcy sales, including sellers, buyers, lenders and title
companies.

Marc M. Bakst or Bodman, Longley & Dahling, L.L.P. of Detroit and Judith Greenstone Miller of Clark Hill, P.L.C.
in Birmingham will explain the legal basis for the changes to the local bankruptcy rules and local practice and offer practical
advice for all participants in bankruptcy sales in light of the changes to the local bankruptcy rules.

Kevin J. Gleeson of Sullivan, Ward, Bone, Tyler & Asher, P.C. in Southfield; Sharon LaDuke of Jaffe, Raitt, Heuer &
Weiss, P.C. in Detroit and Mark L. McAlpine of McAlpine and McAlpine in Bloomfield Hills will present the February
25, 1999 seminar on "AIA Contracts- General Conditions". This seminar will focus on the major changes and new concepts
the 1997 edition of AIA documents A-201 "General Conditions of the Contract for Construction" and B-141 "Standard
Form of Agreement Between Owner and Architect with Standard Form of Architect’s Services" introduce and how they
affect the contractual relationship from the perspective of the owner, general contractor and architect.

The March 25, 1999 program is "AIA Contracts- Defaults and Remedies." Dennis B. Schultz and Kenneth H. Adamczyk
of Butzel Long’s Detroit office will discuss the new AIA Contract provisions in AIA Document A201-1997 "General
Conditions of the Contract for Construction" and AIA Document B141-1997 "Standard Form of Agreement Between
Owner and Architect with Standard Form of Architect’s Services," focusing on the default and remedies provisions as
they relate to the owner, contractor and architect.

Walk-ins are welcome at the Troy location! We meet 3:30 - 6:30 p.m. at the Management Education Center, 811 W.
Square Lake Road. Registration is $75 for Section members and $85 for non-section members. Please callArlene Rubinstein
at 248-644-7378 or e-mail at LAWAl@aol.com. for further Homeward Bound information.
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TWENTY-FOURTH ANNUAL
SUMMER CONFERENCE

GRAND TRAVERSE RESORT
JULY 21 - 24, 1999

Mark your calendars! This year’s Summer Conference is not to be missed!

The Twenty-Fourth Annual Summer Conference will be held at Grand Traverse Resort, July 21-24, 1999. The Grand
Traverse Resort is located just six miles northeast of beautiful Traverse City on 1200 acres of spectacular Northern Michigan
property. The resort hosts 3 championship courses - The Bear, The Gary Player Signature Golf Course and the Spruce
Run with a new club house; refurbished health club, pool, fine dining and the sparkling waters of the Grand Traverse
Bay.

William M. Schlecte of William M. Schlecte & Associates, PC, in Ann Arbor/Southfield/Jackson and of counsel, to Bassey
& Selesko, P.C. is the program chairperson. The Summer Conference will provide valuable insight into how to bring your
real estate practice into the new millennium. Presenters will focus on: preliminary considerations (e.g. entity and tax
considerations; investor concerns); structuring the deal, including entrepreneur, lender and buyer perspectives; drafting
tips; REIT pros and cons; effective use of the Internet; and of course, "Hot Tips"- emerging bankruptcy issues; addressing
new USEPA and MDEQ requirements; suggestions to improve lawyer professionalism; and making sense of varying
recording requirements.

Further details will be mailed in March. For more information please call Arlene Rubinstein at 248-644-7378 or e mail
LAWAI @aol.com.

COURSE CALENDAR

Set forth below is a schedule of continuing legal education courses sponsored or co-sponsored by the Real Property Law
Section through March 1999:

HB = Homeward Bound ICLE = Courses co-sponsored by the Institute
of Continuing Legal Education

DATE LOCATION PROGRAM TOPIC

January 21

February 25

March 25

MSU Management Education
Center - Troy

MSU Management Education
Center - Troy

MSU Management Education
Center - Troy

HB Avoiding and Resolving
Title Problems

lib AIA Contracts -
General Conditions

HB AIA Contracts -
Defaults and Remedies

Further information on all Homeward Bound Seminars and ICLE courses can be found on the Internet.

The address is: http://www.icle.org/.
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PURCHASE AND SALE OF A HOME:
PUBLIC EDUCATION BROCHURE

The Report of the Real Property Law Section’s 21st Century Committee recommended that the Pro Bono Committee
draft and distribute its fourth brochure on the topic of the purchase and sale of a home. This brochure was completed
and approved by Council at its October 1998 meeting. Brochures will be distributed to Legal Services Corporation offices
throughout Michigan and various Macomb, Oakland and Wayne County Human Services Agency offices.

The brochure is printed on the following Review pagqs in a~format that may be easily reproduced as a double-sided
brochure for distribution to clients, education centers or other community agency offices. Alternatively, if a Section member
would like to purchase, at a minimum cost, copies of.this brochure or any of the three following Pro Bono Committee
brochures:                                    ~

Tenant/Landlord Information:
Security Deposits & Property Maintenance

Tenant/Landlord Information:
Eviction, Illegal Eviction & Utility Access

Land Contract Information

Please contact Arlene Rubinstein, Section Administrator, at:

Real Property Law Section
State Bar of Michigan
P.O. Box 473
Birmingham, MI 48012
(248) 644-7378 - telephone
(248) 540-2771 - fax

If our Section members make this brochure more accessible to the public, the information presented would benefit a greater
number of our communities.

Please call Carol Ann Martinelli, Pro Bono Committee Chairperson, at (248) 362-0599, with suggestions for additional
brochure topics to be considered by the Pro Bono Committee.
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STATE OF MICHIGAN

FRANK J. KELLEY, ATTORNEY GENERAL

LAND DIVISION ACT:

PLATS:

REAL ESTATE:

Land Division Act requirement that deed recite whether it contains
right to make further divisions exempt from platting requirements

A grantor, when conveying his or her entire interest in unplatted land, where no divisions from the
parcel have been made since March 31, 1997, is not required by the Land Division Act to include in
the deed of conveyance a statement on whether the right to make further exempt divisions is being
conveyed. The right to make further exempt divisions is conveyed with the land.

Opinion No. 7005 DEC 30, 1998

Honorable Pat Gagliardi
State Representative
The Capitol
Lansing, MI

Honorable Michael E. Nye
State Representative
The Capitol
Lansing, MI

You have asked whether a grantor, when conveying his or her entire interest in unplatted land,
where no divisions from the parcel have been made since March 31, 1997, is required by the Land
Division Act to include in the deed of conveyance a statement on whether the right to make further
exempt divisions is being conveyed.

The Land Division Act,1 1967 PA 288, MCL 560.101 et seq; MSA 26.430(101) et seq (Act),
regulates the division of land. Section 102(d) of the Act defines the term division to mean:

[T]he partitioning or splitting of a parcel or tract of land by the proprietor thereof or by
his or her heirs, executors, administrators, legal representatives, successors, or assigns
for the purpose of sale, or lease of more than I year, or of building development that
results in I or more parcels of less than 40 acres or the equivalent, and that satisfies the
requirements of sections 108 and 109.

Section 102 also defines the terms exempt split and [s]ubdivide and subdivision. All of these
definitions have in common the partitioning or splitting of a parcel or tract of land. Section 102(i)
defines the terms [p]arent parcel and parent tract as a parcel or tract "lawfully in existence on the
effective date of the amendatory act that added.., subdivision[ (i)]" to the Act. Amendatory 1996 PA
591 became effective on March 31, 1997.
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Amendatory 1996 PA 591 added a new section 108 to provide that a division of land is not subject
to the platting requirements of the Act but the same parent parcel or parent tract could not, without
platting, be divided into more than a further specific number of parcels depending upon the size of the
parcel or tract. New section 109(3) of the Act, as added by 1996 PA 591, provides, in pertinent part:

A person shall not sell a parcel of unplatted land unless the deed contains a statement as
to whether the right to make further divisions exempt from the platting requirements of
this act under this section and section 108 is proposed to be conveyed. The statement
shall be in substantially the following form: "The grantor grants to the grantee the right
to make [insert number] division(s) under section 108 of the land division act, Act No.
288 of the Public Acts of 1967." In the absence of a statement conforming to the
requirements of this subsection, the right to make divisions under section 108(2), (3),
and (4) stays with the remainder of the parent tract or parent parcel retained by the
grantor.                        ~

(Emphasis added.)

The Act’s meaning of the term division contains no ambiguity requiring interpretation or construction.
It should, therefore, be applied as written by the Legislature. People v Ewing, Jr., 101 Mich App 51,
59; 301 NW2d 8 (1980).

The proprietor of a parcel of land who has not divided that parcel by conveying a portion of it on
or after March 31, 1997, may convey the entire parcel without complying with sections 108 and 109,
since by conveying the entire parcel no division is being made.2 The Act, therefore, does not apply to
such conveyances. The section 108 limitation on the number of parcels that may be created by the
proprietor and the section 109(3) language required to be included in the deed of conveyance as to
the right of the grantee to make further divisions depend on the act of division. Since your question is
premised on no divisions being made by the proprietor on or after March 31, 1997, and no portion of
the parent parcel or parent tract is retained by the grantor, sections 108 and 109(3) of the Act do not
apply, and the right to make further divisions is conveyed with the land.

It is my opinion, therefore, that a grantor, when conveying his or her entire interest in unplatted
land, where no divisions from the parcel have been made since March 31, 1997, is not required by the
Land Division Act to include in the deed of conveyance a statement on whether the right to make
further exempt divisions is being conveyed. The right to make further exempt divisions is conveyed
with the land.

/s/ FrankJ. Kelley
FRANK J. KELLEY
Attorney General

Through 1996 PA 591, the Legislature made several amendments to the act, including changing its title from the Subdivision
Control Act of 1967 to the Land Division Act.
Your question does not address, and this opinion does not consider, restrictive convenants which a grantor’s conveyance may
affirmatively impose upon further divisions of a parcel or tract being conveyed.
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BANKRUPTCY
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PITFALLS - by Lisa Sommers Gretchko - Summer, 1994, p. 49.

HOTEL REVENUES AS CASH COLLATERAL IN BANKRUPTCY CASES - ARE HOTEL REVENUES PERSONAL
PROPERTY OR REAL PROPERTY? - by Douglas L. Lutz- Fall, 1993, p. 119.

BANKRUPTCY "CRAMDOWN": MORTGAGE FINANCING OF LAST RESORT - by Vicki R. Harding - Spring, 1993,
p. 23.

ASSIGNMENTS OF RENTS IN BANKRUPTCY UNDER MICHIGAN LAW- by Julia Goatley Moreno and Laura J. Eisele
-Winter, 1992, p. 137.

EFFECT OF BANKRUPTCY ON NON-RESIDENTIAL REAL ESTATE LEASES - by Lisa Somrners Gretchko - Winter,
1992, p. 157.

REMEDIES OF THE SUBCONTRACTOR OR SUPPLIER WHEN THE OWNER OR GENERAL CONTRACTOR FILES
FOR BANKRUPTCY - by Lawrence M. Dudek - Summer, 1992, p. 49.

BANKRUPTCY v ASSIGNMENT OF RENTS: A CASE TO BE DECIDED - by Michael E. Baurn - Spring, 1992, p. 7.
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LAND CONTRACTS IN BANKRUPTCY: TERRELL REVISITED - by Robed A. Hendricks and Joan Schleef- Summer,
1991, p. 57.

STATUS OF REAL PROPERTY TAXES IN BANKRUPTCY CASES - by Harold E. Nelson - Spring, 1991, p. 13.

A PRIMER FOR MICHIGAN REAL ESTATE PRACTITIONERS ON BANKRUPTCY TRUSTEE AVOIDANCE POWERS-
by Jacqueline K. Vestevich and Robed D. Mollhagen - Winter, 1989, p. 223.

THE REORGANIZING DEBTOR AND UNEXPIRED LEASES OF NONRESIDENTIAL REAL PROPERTY- by Brian L.
Donovan - Winter, 1988, p. 243.

TREATMENT OF MICHIGAN LAND CONTRACTS IN CHAPTER II AND CHAPTER 13 CASES: IMPACT OF THE
VENDEE’S BANKRUPTCY - by Patrick E. Mears - Winter, 1988, p. 231.

AN OVERVIEW OF THE BANKRUPTCY JUDGES, UNITED STATES TRUSTEES AND FAMILY FARMER BANKRUPTCY
ACT OF 1986 - by Jay L. Welford - Winter, 1986, p. 129.

ANALYSIS OF PRIORITY CLAIMS UNDER THE MICHIGAN BUILDERS TRUST FUND ACT IN THE BANKRUPTCY
SETTING - by Clifford J. DeVine and Ronald P. Strote - Summer, 1986, p. 39.

HEAD START vs. FRESH START: WHEN WILL THE ABUSES STOP? - by Robed S. Hertzberg and Michael J. Ryan -
Spring, 1986, p. 13.

TIME SHARE LAW AND THE 1984 BANKRUPTCY AMENDMENTS - by John D. Fershee - Spring, 1986, p. 3.

TREATMENT OF LAND CONTRACTS IN BANKRUPTCY-EXECUTORY CONTRACTS OR LIENS?-by Louis P. Rochkind
and Jay L. Welford - Winter, 1984, p. 484.

THE EFFECT OF BANKRUPTCY AMENDMENTS AND FEDERAL JUDGESHIP ACT OF 1984 ON THE REAL ESTATE
PRACTITIONER - by Louis P. Rochkind and Jay L. Welford - Fall, 1984, p. 442.

STATEMENT CONCERNING HOUSE BILL NO. 4095 - by Louis P. Rochkind - Summer, 1983, p. 146.

THE EFFECT OF AUTOMATIC STAY PROVISIONS OF THE BANKRUPTCY REFORM ACT OF 1978 ON THE
STATUTORY RIGHT OF REDEMPTION - by Wallace M. Handler - October, 1982, p. 211.

BROKER AND MORTGAGE SERVICES

HUD TREK VIII: THE UNDISCOVERED BROKER FEE, OR HI! I’M FROM HUD AND I’M HERE TO HELP YOU -
by Howard A. Lax - Spring, 1998, p. 37.

PRICE v LONG REALTY - REVISITING THE APPLICABILITY OF THE MICHIGAN CONSUMER PROTECTION
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Fall, 1993, p. 135.

REGULATION OF REAL ESTATE BROKERS AND SALESPERSONS IN MICHIGAN - AN UPDATE - by Gregory L.
McClelland and Gall A. Anderson - Fall, 1993, p. 131.
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REAL ESTATE BROKERS - COMMISSION DISPUTES - by Gregory L. McClelland and Gail A. Anderson - Fall, 1990,
p. 115.
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THE MORTGAGE BROKERS, LENDERS, AND SERVICERS LICENSING ACT OF 1987- by Murray E. Brown - Spring,
1988, p. 27.

REGULATION OF THE REAL ESTATE PROFESSION IN MICHIGAN - by George J. Siedel, III - June, 1982, p. 124.

SALE OF HUD PROJECTS - "TRANSFER OF PHYSICAL ASSETS" - by Jefferson F. Riddell - April, 1981, p. 24.

CIVIL RIGHTS

U.S. DISTRICT COURT HOLDS THAT THE CITY OF TAYLOR’S REFUSAL TO ALLOW A TWELVE-PERSON ADULT
FOSTER CARE HOME TO LOCATE IN A SING ~LE-FAI~ILY RESIDENTIAL DISTRICT VIOLATED THE FAIR
HOUSING AMENDMENTS ACT - by Gregory Bator- Summer, 1995, p. 123.

U.S. DISTRICT COURT HOLDS THAT THE 1500-FOO~r RULE AND NEIGHBOR NOTIFICATION RULE VIOLATE THE
FAIR HOUSING AMENDMENTS ACT AND THE EQUAL PROTECTION CLAUSE OF THE U.S. CONSTITUTION
- by Gregory Bator - Summer, 1995, p. 119.
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REPLATTING AND SUBDIVISION CHANGES: THE FRUSTRATING PAPER CHASE - by Marc Daneman -
Winter, 1998, p. 195.

UPDATE ON THE LAND DIVISION ACT: 1~.96 P.A. 591 AND 1997 P.A. 87 - by David E. Pierson - Summer, 1998,
p. 71.
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Summer, 1997, p. 113.

CONDOMINIUM ASSOCIATIONS GET A BREAK- OR DO THEY? - by Steve Sowell - Winter, 1995, p. 235.
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THE CONDOMINIUM ACT REVISITED - TEN YEARS AFTER "DEREGULATION" - by Mark F. Makower- Fall, 1993,
p. 125.

CONDOMINIUM SUBDIVISION PLAN -A PRACTITIONER’S CHECKLIST- by Jeffery R. Jones - Fall, 1992, p. 115.

MARINA CONDOMINIUMS OR "DOCKOMINIUMS" - by C. Peter Theut and James Y. Stewart- Spring, 1990, p. 17.

AN ANALYSIS OF A "PHENOMENON" - SITE CONDOMINIUM PROJECTS - by Mark F. Makower and Jeffery R. Jones
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CONDOMINIUM. DEREGULATION ACT CLARIFIED - by Jeffery R. Jones, Paul L. Nine and James P. Babcock -
Fall, 1983, p. 182.

PROCEDURE TO ESTABLISH A CONDOMINIUM UNDER THE DEREGULATION ACT - by James P. Babcock and
Jeffery R. Jones - Fall, 1983, p. 184.

COMMENDING THE PLANNED UNIT DEVELOPMENT- by Gerald A. Fisher - Summer, 1983, p. 61.

CONDO DEREGULATION ARRIVES - COMPLETE WITH QUESTIONS - by Jeffery R. Jones and James P. Babcock,
Spring, 1983, p. 42.
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AN INTRODUCTION TO TIME-SHARING CONDOMINIUMS UNDER THE MICHIGAN CONDOMINIUM ACT - by
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CONDOMINIUM DEREGULATION IN MICHIGAN - by James P. Babcock and Jeffery R. Jones - August, 1982, po 157.
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TIME SHARE CONDOMINIUMS - by Gary J. Mclnerney - December, 1981, p. 164.

CONDOMINIUMS: HASSLE OR CASTLE - by Earl I. Sherman - December, 1980, p. 172.

CONSTRUCTION/LIENS

ANALYSIS OF EFFECT ON SUBCONTRACTORS AND SUPPLIERS OF CONTINGENT PAYMENT CLAUSES - by
Eric I. Lark and Matthew C. Norris - Fall, !998, p. 173.

CONSTRUCTION LIENS FOR "SOFT SERVICES" AND "HIDDEN IMPROVEMENTS" - by John A. Stevens -
Spring, 1998, p. 49.

RAISING THE ROOF FOR THE HOMEOWNER: REJECTING THE PASSIVE APPROACH TO HOMEOWNER
REPRESENTATION IN RESIDENTIAL CONSTRUCTION LIEN FORECLOSURES - by Marilynn K. Arnold -
Summer, 1997, p. 129.

ENFORCEABILITY OFTHE "PAY-IF-PAID" PROVISION IN A CONSTRUCTION CONTRACT- by Lawrence IV[. Dudek
- Summer, 1996, p. 87.

THE CASE FOR PROMPT PAY LEGISLATION FOR PRIVATE CONSTRUCTION PROJECTS - by Clark C. Johnson
and Jerome W. Zimmer - Summer, 1995, p. 103.

SMALLEY TO PRICE TO ERB: A TIME-PRICE TRILOGY - by Ronald P. Strote - Summer, 1995, p. 115.

CONSTRUCTION LIENS IN MICHIGAN - OWNER’S OR INSURER’S RISK? - by Stephanie M. Zimmerman -
Spring, 1995, p. 25.

THE MICHIGAN BUILDERS TRUST FUND ACT: AN OVERLOOKED REMEDY?- by Daniel M. Morley- Spring, 1994,
p. 13.

RECOVERY OF CONSEQUENTIAL DAMAGES AND DELAY/DISRUPTION DAMAGES FROM PAYMENT BOND
SURETIES -by Clifford J. DeVine and Mark W. Mclnerney-Summer, 1993, p. 63.
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Ronald L. Cornell, Jr. - Summer, 1993, p. 53.

FRAUDULENT PUBLIC WORKS BONDS: NO RIGHT, NO REMEDY - by Sheryl A. Collins - Summer, 1992, p. 53.

THE CONSTRUCTION CONTRACT REVISITED: KEY CONTRACT CLAUSES- by Ronald P. Strote- Summer, 1990,
p. 87.

RESOLVING CONSTRUCTION PROJECT CHANGES - by David M. Hayes and Sheryl A. Moody- Fall, 1989, p. 151,

ANALYSIS OF CONSTRUCTION SUBCONTRACT AGREEMENTS - by Clifford J. DeVine - Summer, 1989, p. 67.
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RESOLVING CONSTRUCTION DISPUTES: ALTERNATIVES TO LITIGATION - by Mary A. Bedikian - Winter, 1988,
p. 249.

LABOR AND MATERIAL PAYMENT BONDS: AN OVERVIEW - by Ronald P. Strote - Summer, 1988, p. 101.

RECOVERY OF INTEREST OR FINANCE CHARGES IN CONSTRUCTION LIEN FORECLOSURE ACTIONS - by
Lawrence M. Dudek- Summer, 1987, p. 3.

ALTERNATIVE THEORIES FOR RECOVERY OF CONSTRUCTION CLAIMS- by Clifford J. DeVine and Dana I. Avrunin
-Fall, 1985, p. 168.

HOME CONSTRUCTION - by John W. Steckling - Summer, i~84, p. 366.

HOMEOWNER CONSTRUCTION LIEN RECOVERY FUND- by Dayna Milbrand - Summer, 1984, p. 339.

LIEN CLAIMANTS AND NON-TITLEHOLDERS, LESSEES AND LAND CONTRACT PURCHASERS: NEW ACT,
OLD PROBLEMS - by E. Peter Drolet and Ronald P. Strote - Summer, 1984, p. 345.

COMPETING PRIORITY CLAIMS UNDER THE MICHIGAN BUILDER’S TRUST FUND ACT- by Stanley M. Weingarden
and Clifford J. DeVine - Summer, 1983, p. 70.

MICHIGAN’S NEW CONSTRUCTION LIEN ACT- by Robert S. Bolton, Patrick D. Hanes, A. Deane Malaker, Peter A.
Nathan, Richard W. Pennings, and Stanley M. Weingarden - April, 1982, p. 41.

A TITLE INSURER LOOKS AT THE CONSTRUCTION LIEN ACT - by Deane Malaker - June, 1981, p. 42.

WILLIAMS & WORKS v SPRINGFIELD CORPORATION REVERSED - by James W. Batchelor - August, 1980, p. 111.

EXPANDED APPLICATION OF BUILDER’S TRUST FUND ACT - by Stanley M. Weingarden - April, 1980, p. 46.

MECHANIC’S LIENS AND RESIDENTIAL BUILDERS’ LICENSES - by Gary A. Trepod - April, 1980, p. 52.

PENDING LEGISLATION REGARDING MICHIGAN’S MECHANIC’S LIEN LAW-by Richard W. Pennings-April, 1980,
p. 38.

STATUS OF WILLIAMS AND WORKS, INC. v SPRINGFIELD CORPORATION, ET AL - by James W. Batchelor -
April, 1980, p. 55.

EMINENT DOI~IAIN

PUBLIC PURPOSE CHALLENGES IN CONDEMNATION PROCEEDINGS - by Mark Zausmer- Fall, 1996, p. 165.

LEASE CONDEMNATION CLAUSES - THE LANDLORD’S WINDFALL- by Gary A. Taback- Summer, 1996, p. 95.

DETERMINING REASONABLE ATrORNEY FEES UNDER THE UCPA: COMMENTS ON DEPARTMENT OF
TRANSPORTATION v D&T CONSTRUCTION COMPANY- by Patrick F. Isom - Fall, 1995, p. 191.

WHAT IS THE PROPER STANDARD FOR REIMBURSEMENT OF ATTORNEY FEES UNDER THE UNIFORM
CONDEMNATION PROCEDURES ACT?. -by Frederick D. Steinhardt- Fall, 1995, p. 187.

CONSIDERATION OF ENVIRONMENTAL ISSUES WITHIN A CONDEMNATION PROCEEDING - by Richard A. Ban"
and Jerome P. Pesick - Fall, 1994, p. 153.
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U.S. SUPREME COURT HOLDS THAT DEDICATION REQUIREMENT TO OBTAIN APPROVAL OF DEVELOPMENT
CONSTITUTES A TAKING - by David W. Berry and Susan K. Friedlaender - Fall, 1994, p. 159.

BURDEN OF PROOF, RANGE OF TESTIMONY AND APPELLATE REVIEW IN CONDEMNATION PROCEEDINGS -
by Allan T. Ackerman and Gregory Ao Buss - Winter, 1991, p. 155.

EMINENT DOMAIN LAW FOR THE GENERAL PRACTITIONER - by David W. Berry and Clara DeMatteis Mager -
Winter, 1989, p. 233.

REIMBURSEMENT OF ATTORNEY FEES AND LITIGATION COSTS UNDER THE UNIFORM CONDEMNATION
PROCEDURES ACT - by Boris K. Yakima - Winter, 1989, p. 249.

ATTORNEY FEES IN CONDEMNATION CASES - by Walter B. Mason, Jr. and Frederick D. Steinhardt - Fall, 1986,
p. 73.

PRACTICE UNDER THE UNIFORM CONDEMNATION ACT-by Walter B. Mason and Frederick D. Steinhardt - Fall, 1983,
po 177.

ENVIRONMENTAL LAW

NEW BROWNFIELDS OPPORTUNITIES IN MICHIGAN - THROUGH LIABILITY REFORM, CLEANUP COST
REDUCTION AND FINANCIAL INCENTIVES - by Grant R. Trigger - Winter, 1997, p. 281.

UNEARTHING THE STATE’S "HIDDEN PRIORITY" ENVIRONMENTAL LIEN, OR HOW TO LOSE YOUR LIEN
PRIORITY WITHOUT EVEN TRYING - by Patrick A. Karbowski - Spring, 1997, p. 41.

FEDERAL LEAD-BASED PAINT DISCLOSURE REQUIREMENTS: AN UPDATE- by Gregg A. Nathanson-Winter, 1996,
p. 213.

THE U.S. SUPREME COURT CLARIFIES THE LAW ON RCRA CITIZEN ENFORCEMENT ACTIONS - by Jack D.
Shumate- Summer, 1996, p. 91.

BUILDING OWNERS BEWARE - OSHA EXTENDS ITS REACH - by James A. Gray, III -Winter, 1995, p. 231.

ONLY POLLUTERS PAY - MAYBE: IMPLICATIONS OF ACT 307/PART 201 AMENDMENTS FOR MORTGAGE
LENDERS - by Vicki R. Harding - Winter, 1995, p. 225.

THER~CENTAMENDMENTSTOACT307: REASONAND SANITY PREVAILS OF "THEWORSTASSAULT ONTHE
ENVIRONMENT BY SELFISH INTEREST IN THIS CENTURY" - by Grant R. Trigger - Fall, 1995, p. 171.

FEDERAL LEAD-BASED PAINT DISCLOSURE REQUIREMENTS ARE JUST AROUND THE CORNER - by Gregg A.
Nathanson- Summer, 1995, p. 93.

SIXTH CIRCUIT FINDS TURNER "SUBSTANTIAL CONTINUITY" RULE OF SUCCESSOR LIABILITY INAPPLICABLE
OUTSIDE THE CONTEXT OF PRODUCTS LIABILITY - by Saulius K. Mikalonis, Esq. - Spring, 1995, p. 37.

FEDERAL REGULATION OF RIPARIAN RIGHTS - by Kevin T. Smith - Fall, 1994, p. 147.

ALCAN AND BELL PETROLEUM: THE FEDERAL COURTS RECONSIDER JOINT AND SEVERAL LIABILITY IN
SUPERFUND CASES - by Jack D. Shumate - Summer, 1994, p. 81.

APPELLATE COURT OVERTURNS EPA’S LENDER LIABILITY RULE - by Peter D. Holmes - Summer, 1994, p. 87.
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NAVIGATING TO CERCLA’S SAFE HARBOR: EPA’S LENDER LIABILITY RULE- by Peter D. Holmes- Winter, 1993,
po 161.

IMPACT OF LUCAS v SOUTH CAROLINA COASTAL COUNCIL ON MICHIGAN’S WETLAND ACT- by David W. Berry
and Susan K. Friedlaender- Winter, 1992, p. 177.

STRUCTURING REAL ESTATE TRANSACTIONS IN THE ERA OF THE POLLUTERS PAY LAW- by Jack D. Shumate
and Paul S. Lewandowski - Fall, 1992, p. 93.

THE AMENDED SAND DUNES PROTECTION AND MANAGEMENT ACT: DNR GETS SOME POTENTIAL NEW
ALLIES - by Michael F. Skinner - Fall, 1990, p. 129.

MICHIGAN WETLAND PROTECTION ACT: THE STATE’S PERSPECTIVE- by John Arnsman and Steve Sadewasser
- Spring, 1990, p. 23.

REGULATION OF UNDERGROUND STORAGE TANKS IN MICHIGAN - by Robert A. Hykan and John C. Burchett-
Winter, 1989, p. 215.

PROPERTY TAX RELIEF FOR CONTAMINATED PROPERTY - by Julianna B. Miller - Fall, 1989, p. 167.

ASBESTOS AND CONSTRUCTIVE EVICTION: DETERMINING A STANDARD OF FITNESS FOR LEASEHOLDS -
by Lawrence R. Shoffner-Spring, 1989, p. 11.

CITIZEN SUITS UNDER THE CLEAN WATER ACT - GWALTNEY MUDDIES THE WATERS - by Peter D. Holmes -
Spring, 1989, p. 17.

ENVIRONMENTAL RISK ASSESSMENT FOR REAL ESTATE TRANSACTIONS - by James M. Harless- Winter, 1987,

NEGOTIATING ENVIRONMENTAL PROVISIONS IN REAL ESTATE TRANSACTIONS - by Alan S. Levine - Winter,
1987, p. 74.

FIRST AID FOR THE BUYER- REMEDIES FOR THE PURCHASE OF CONTAMINATED PROPERTY- by John D. Dunn
-Winter, 1987, p. 87.

REAL ESTATE TRANSACTIONS IN THE AGE OF SARA - by Jack D. Shumate - Winter, 1987, p. 70.

CURRENT DEVELOPMENTS IN MICHIGAN ENVIRONMENTAL LAW - by Joseph M. Polito - Fall, 1985, p. 113.

ENVIRONMENTAL IMPAIRMENT LIABILITY INSURANCE - by Jack D. Shumate - Summer, 1985, p. 87.

THE ENVIRONMENTAL PERILS OF LAND OWNERSHIP - by Jack D. Shumate - Summer, 1985, p. 92.

RECENT MICHIGAN SUPERFUND ACTIONS - by Jack D. Shumate - Summer, 1985, p. 97.

SOLAR EASEMENTS UNDER HB 4083 and HB 4127 - by Deane Malaker - June, 1980, p. 66.

ESTATE PLANNING

THE AUGMENTED ESTATE: A REAL PROPERTY NIGHTMARE? - by Margaret A. Meyers - Spring, 1998, p. 43.

ESTATE PLANNING FOR OWNERS OF REAL ESTATE: PART II - by William B. Acker - Fall, 1997, p. 211.



MICHIGAN REAL PROPERTY REVIEW Winter, 1998 -- Page 247

ESTATE PLANNING FOR OWNERS OF REAL ESTATE - by William B. Acker - Fall, 1996, p. 137.

THE DESCENT AND DISTRIBUTION OF PROPERTY WHEN THE OWNER DOES NOT MAKE A WILL- by Allen E.
Priestley- Spring, 1983, p. 37.

REAL ESTATE TRANSACTIONS UNDER THE REVISED PROBATE CODE - by Edward C. Dawda - February, 1980,
p. 13.

FORECLOSURE/FORFEITURE

PRE-FORECLOSURE SALE LOSSES: A TRAP FOR THE UNWARY MORTGAGEE- by Steve Sowell- Summer, 1998,
p. 107.

IS THERE POSSESSION AFTER FORFEITURE? - by Thomas W. Hall, Jr. and Diane M. Kuhn - Spring, 1993, p. 29.

FORFEITURE UNDER LAND CONTRACTS: TO POSSESS ORNOTTO POSSESS-by Alan M. Oravec- February, 1981,
p. 2.

LEASING

ARE THE RULES CHANGING? NAVIGATING REASONABLENESS IN COMMERCIAL LEASING - by David A. Kreis
and Aaron D. Sims - Winter, 1998, p. 203.

LEASE GUARANTY MAY BE ENFORCEABLE DESPITE LANDLORD’S FAILURE TO PERFECT ITS LIEN- by Eric S.
Bronstein- Fall, 1998, p. 179.

A PRACTICAL APPROACH TO LANDLORD/TENANT OBLIGATIONS UNDER THE FEDERAL FAIR HOUSING ACT
AND THE MICHIGAN HANDICAPPERS’ CIVIL RIGHTS ACT - by Thomas E. Moorhead, J.D. - Summer, 1998,
p. 111.

TENANT’S CONTRACTUAL OBLIGATION TO SURRENDER LEASED PREMISES IN A PRESCRIBED CONDITION
AFTER TERMINATION OR EXPIRATION OF LEASE TERM: RIGHTS AND REMEDIES OF THE PARTIES -
by Richard A. Sundquist - Spring, 1998, p. 7.

COMMERCIAL LEASE DISPUTES: RECENT CASES AFFECTING LITIGATION STRATEGY- by Lawrence R. Shoffner
- Spring, 1997, p. 47.

THE UNINTENDED INDEMNIFICATION OF A LANDLORD - by Arthur A. Homing- Spring, 1995, p. 33.

DAMAGES FOR UNLAWFUL EVICTION - by N. O. Stockmeyer, Jr. - Fall, 1994, p. 157.

MICHIGAN COURT OF APPEALS INTERPRETS THE ASSIGNMENT OF RENTS STATUTE- by James R. Cambridge
and Patrick J. Haddad - Fall, 1994, p. 161.

ANALYZING LEASE TAX CLAUSES IN RESPONSE TO POTENTIAL TAX RESTRUCTURING - by Alan M. Hurvitz and
Kenneth F. Posner- Summer, 1994, p. 61.

CONVENIENCE AT QUALITY’S EXPENSE: BEWARE OF THE FORM LEASE! - by Sean M. Carry - Springl 1993,
p. 33.

COMMERCIAL LEASES: EFFECT OF LANDLORD’S BREACH ON TENANT’S OBLIGATION TO PAY RENT -
by Lawrence R. Shoffner - Summer, 1990, p. 75.
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LANDLORD LIABILITY FOR CRIMINAL ACTS OF THIRD PARTIES - by Michael W. Maddin and Mark H. Fink -
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EVICTION IN MICHIGAN: DRAFTING AND PLANNING TECHNIQUES TO ENHANCE THE LANDLORD’S POSITION
- by Lawrence R. Shoffner - Summer, 1988, p. 89.
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Summer, 1986, p. 49.

INSURANCE AND THE STANDARD FORM OF COMM~ERCIAL LEASE - by Michael W. Maddin and fan D. Pesses -
Summer, 1984, p. 350.

THE LANDLORD’S LIABILITY FOR INJURIES ON THE PREMISES - by James Marshall - August, 1981, p. 108.

MORTGAGE AND LENDING ISSUES

THE "LAND CONTRACT MORTGAGE" - IT’S BRAND NEW - by Gary A. Taback - Winter, 1998, p. 211.

LENDING TO A LIMITED LIABILITY COMPANY - A LENDER’S CONCERN - by W. A. Steiner, Jr. - Winter, 1996,
p. 217.

LOAN DOCUMENTS IN PERPETUITY? - by Robert R. Nix II - Winter, 1996, p. 221.

LATE CHARGE EXPORTATION BY NATIONAL BANKS CONFIRMED BY U.S. SUPREME COURT- by Laura Nieber
- Fall, 1996, p. 169.

A GUIDE TO MICHIGAN’S NEW CREDIT REFORM ACT - by Laura Nieber- Summer, 1996, p. 67.

IN RE BOYD - MUST A MORTGAGE CONTAIN REPAYMENT TERMS? - by Penny B. Webster- Spring, 1996, p. 19.

THE REAL ESTATE SETTLEMENT PROCEDURES ACT AND HUD’S REGULATION X: OH HUD! - by Howard A. Lax
- Winter, 1994, p. 181.

THE USES OF A RECEIVERSHIP OVER REAL PROPERTY- by Lawrence M. Dudek - Summer, 1994, p. 41.

MORTGAGING HOMESTEAD - by Willard G. Moseng - Spring, 1994, p. 19.

LAND CONTRACT INTERESTS AS COLLATERAL - by Laurence D. Rich - Winter, 1993, p. 185.

ORAL PROMISES TO LEND UNDER MICHIGAN’S ACT 245- by David E. Doran and Daniel J. Brondyk- Winter, 1993,
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REAL ESTATE SETTLEMENT PROCEDURES ACT (RESPA) AND HUD’S REGULATION X: WHAT HATH HUD
WROUGI-I~. - by Howard A. Lax - Summer, 1993, p. 81.
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P. Grady, Michael L. Lencione, Jeffrey M. McHugh, and Timothy D. Sochocki - Summer, 1991, p. 43.

LENDER LIABILITY: SHOULD LENDERS CARE ABOUT "DUE CARE"? - by James Lo Allen - Summer, 1989, p. 83.
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Spring, 1988, p. 9.
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MORTGAGE FORECLOSURE SALES AS FRAUDULENT CONVEYANCES - by Ronald P. Strote - Spring, 1986, p. 8.
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Dunn- Summer, 1985, p. 80.
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INFORMATIONAL REQUIREMENTS FOR SMALL REAL ESTATE PRIVATE OFFERINGS - by Gall A. Berry -
Spring, 1984, p. 303.

BANK BOARD FINAL REGULATIONS FOR DUE-ON-SALE UNDER GARN-ST. GERMAINE ACT- by William B. Dunn
- Summer, 1983, p. 90.

A SURVEY OF PUBLIC FINANCIAL ASSISTANCE TO REAL ESTATE DEVELOPMENT- by Frank L. Andrews, Gerald
P. LaHaie, Thomas S. Leven, Dennis R. Neiman, and Jefferson F. Riddell - Spring, 1983, p. 3.
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FIRST MORTGAGE INTEREST RATE ON RESIDENTIAL REAL PROPERTY IN MICHIGAN - by Patrick D. Hanes -
August, 1982, p. 169.

THE TIME PRICE DIFFERENTIAL: A BOND CLAIMANT’S VEHICLE FOR RECOVERY OF SERVICE CHARGES -
by Robert R. Nix, II - June, 1982, p. 121.

MICHIGAN STATUTORY INTEREST RATE CEILINGS IMPOSED BY STATE LAW - February, 1982, p. 10.
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