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Chairperson’s Report

by Ronald E. Reynolds

A year goes by quickly at the Section. The Section has
started into a new season of continuing legal education
with timely and substantive topics being offered through
the Groundbreakers and Homeward Bound series.

For those of you that were unable to make it to the
Summer Conference at the Grand Traverse Resort & Spa
in July, you missed an excellent opportunity for educa-
tion, networking and fun. Thanks to Leslie Lewis and
Mike Luberto, Co-Chairs, for their efforts in making the
conference a success. A highlight for me was presenting
Larry Dudek with the C. Robert Wartell Distinguished
Service Award at the Summer Conference Dinner. This
is not an annual award, but rather is more guardedly pre-
sented only in recognition of outstanding service to the
Section over an extended period of time. Larry certainly
deserved it, and it was an honor for me to be in a position
to present him with it.

The Section heads to Texas in March. The Winter
Conference will be held March 5-7, 2015, at the Four
Seasons Hotel in Austin, Texas. Look to receive further
information on the conference in the near future. Tom
Kabel is serving as Chair of the conference again. Tom
chaired the very successful conference held earlier this
year in Las Vegas. In addition to great programming, past
attendees of the Winter Conference have remarked that
they enjoy the more intimate feel of the conference and
the opportunity it offers to interact. We hope that you
can make it.

For the moment, things appear somewhat quiet on the
issue of mandatory versus voluntary bar. As reported ear-
lier this year, the Council voted to oppose the voluntary
bar legislation based on its ad hoc committee’s recom-

mendation. David Pierson represented the Section on a
committee composed of several Sections of the State Bar
attempting to provide further recommendations to the
Supreme Court on the issue. As of the date of this re-
port, we are waiting to hear from the Michigan Supreme
Court on the issue.

There is much to celebrate about the Real Property
Law Section. The Section remains strong in its member-
ship, its finances are in excellent shape, and its program-
ming remains outstanding. The Section offers both new
and old members the opportunity to learn from and net-
work with bright and talented lawyers. If you know law-
yers who are not active in the Section, please let them
know what the Section offers and encourage them to get
involved. The Section is always looking for new topic sug-
gestions, speakers and authors for our CLE events and our
publications.

David Pierson is Chair of the Section in 2014-15, and
you can be assured that the Section will prosper under his
leadership. I greatly appreciate having had the opportuni-
ty to serve as Chair this past year. Thank you to the Coun-
cil members, committee chairs, speakers and authors who
make this job worthwhile. Most importantly, thank you
to Karen Schwartz, the Section’s Administrator, for her
hard work and support throughout the year, and for help-
ing to keep the Section (and its Chair) focused and on the
right path.

Spring/Summer 2014
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Foreclosure by Advertisement and

Summary Proceedings:
Still Some Bumps in the Road

In a series of amendments to Michigan’s foreclosure
by advertisement statute, the Legislature generated and
then substantially revised provisions of that statute, ap-
parently intending to allow summary proceedings to re-
cover possession of property and to terminate redemption
periods early after mortgage foreclosure sales, when the
property is damaged or when owners refuse to allow in-
spection. The interaction of these amendments with the
Summary Proceedings Act,' requires careful examination,
and the mix of terms from several areas of the law does not
make the task easy.

Michigan’s foreclosure by advertisement redemp-
tion statute’was amended (effective January 10, 2014) by

by Roger B. Chard*

2013 PA104. But almost immediately, the statute was fur-
ther amended (effective June 19, 2014) by 2014 PA125,
which amended sections 3204, 3240, and 3278. It also
extracted subsection (13) from MCL 600.3240, reworked
it, and re-inserted it into the statute as new sections MCL
600.3237 and 3238.

Most relevant to summary proceedings practitioners
are these two new subsections, and this discussion is
confined almost exclusively to those provisions. Purchas-
ers of foreclosed property at sheriff’s sales, mortgagors
whose property is purchased there, and courts determin-
ing summary proceedings cases allegedly arising under
PA125 must be mindful of the interplay of the amended

act and the summary proceedings act, including issues

1
2

*

created but unresolved by the current iteration of the

MCL 600.5701-5759.
amended statute.

MCL 600.3201-3285

Roger B. Chard received his J.D. from the University of Michigan in 1972. He practiced law in Ann Arbor, Michigan from 1973
through 2010. He worked for Legal Services of Southeastern Michigan for ten years, including five as its executive director, and was
a partner in the firm of Chard & Lloyd from 1988 until his retivement. Throughout his career, he practiced in the area of real estate
law, particularly emphasizing landlord-tenant law. Mr. Chard is a member of the State Bar of Michigan and the Washtenaw County
Bar Association, together with the Real Property Sections of each. He also is a member of the American Blind Lawyers Association. Mr.
Chard has lectured frequently for the Institute Of Continuing Legal Education’s Foundation Series and other ICLE seminars on leasing
and summary proceedings to recover real estate; he delivered the “Summary Proceedings to Recover Possession of Real Property” lecture
for the Real Estate Section of the State Bar Association (2000) and presented a seminar with Lawrence Shoffner on the same subject
for the Real Estate Section of the State Bar Association (2004). He coauthored a manual on landlord-tenant law with attorney Robert
Reed of Michigan Legal Services, was a long time contributing author to Gilmore on Michigan Civil Procedure Before Trial, “Sum-
mary Proceedings to Recover Possession of Premises in Landlord-Tenant and Land Contract Cases “ (ICLE 2d ed, 3d ed & Supps), and
he contributed to Michigan Basic Practice Handbook, “Sale of a Home” [ICLE 5th ed 2001 & Cum Supp] ; “Residential Landlord-
Tenant Matters” [[CLE 5th ed 2001 & Cum Supp]; “ and Michigan Law of Damages and Other Remedies, “Damages Recoverable in
Statutory Real Property Actions” (ICLE 3d ed 2002). Mr. Chard is the coauthor (with Lawrence Shoffner) of Michigan Lease Drafting
and Landlord-Tenant Law, ICLE, 2003, 2009, 2013; and he authored the current How-To Kit: “Evict A Residential Tenant For
Nonpayment” (part of the ICLE Online Partnership Series).

1 sincerely thank attorney Lawrence Shoffner and the Hon. Virginia Morgan for assisting with research in this article and
for discussing and debating with me the ideas that are contained in it.

Page 2
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I. Property Inspection During
Redemption Period

PA104 allowed purchasers of foreclosed property un-
der MCL 600.3220 to inspect it after the sale and “peri-
odically” throughout the redemption period® and to sue
mortgagors for possession of the property and immedi-
ate extinguishment of their right to redeem if inspections
were unreasonably refused or if property damage was im-
minent or had occurred.® It did not define “inspect” or
“periodically,” or specify any level of reasonableness for
inspections (e.g., prior notice, when inspections could be
conducted, limit of their duration, scope, frequency, who
was permitted to conduct and be present at them, or any
other behavioral guidelines).

PA125 mandates dual prior notices before conduct-
ing interior inspections® and a single prior notice before
conducting unlimited exterior inspections of the property
and its structures during the redemption period.® After
buying property at a sheriff’s sale, purchasers wishing to
inspect the interior or exterior of the property must acti-
vate their right by giving “the mortgagor and any other
person that has possession of the property” (such as ten-
ants) written notice of purchasers’ “intent to conduct an
initial inspection under section 3238 during the redemp-
tion period.”” Content requirements for these notices of
intent are contained in MCL 600.3237(1). Extreme care
must be given to preparing and evaluating validity of this
notice.® Not giving it nullifies the purchaser’s right to con-
duct interior and exterior inspections, and defects in it
also could nullify the right. If notice content and service
under MCL 600.3237 are proper, additional notice is not
required for exterior inspections,'® but an additional no-
tice to the mortgagor is required for each interior inspec-
tion a purchaser wishes to conduct during the redemption
period. Additional notices must notify a mortgagor of
the “purchaser’s intent to inspect the property at least 72
hours in advance and shall set the time of the inspection a#
a reasonable time of day, in coordination with the mortgagor

3 Former MCL 600.3240(13).

4 Id

5 MCL 600.3237(1), MCL 600.3238(1), (2), (5).
6 MCL 600.3237(1), MCL 600.3238(1) and (3).
7 MCL 600.3238(1).

8

See, e.g., MCL 600.3237(1)(d) (“The details of the purchaser’s
rights of inspection under section 3238.”).

9 MCL 600.3238(1).
10 MCL 600.3238(3).

if possible.”"" Notices under MCl 600.3237 and 3238 must
be in writing and served “by certified mail, physical posting
on the property, or in any manner reasonably calculated to
achieve actual notice of the purchaser’s intent to inspect.”

PA125 dramatically curtails a purchaser’s right to in-
terior inspections afforded by PA104 and eliminates the
right to “periodically” inspect. Assuming that notices un-
der MCL 600.3237(1) and 3238(2) are valid and served
properly, purchaser conducts an interior inspection, and
that there is no existing or imminent damage,'® purchaser
and mortgagor are put into a relationship mildly akin to
pretrial discovery, and further interior inspection is large-

ly precluded:

After the initial inspection described in subsec-
tion (2), the purchaser may request by certified
mail, physical posting on the property, or in any
manner reasonably calculated to achieve actual
notice that the mortgagor provide information
on or evidence of the condition of the interior
of any structures on the property, in any form
reasonably necessary to assess the condition of
the property. The purchaser shall not make such
a request more than once in a calendar month
or more often than 3 times in any 6 months of
the redemption period, unless the purchaser has
reasonable cause to believe that damage to the
property is imminent or has occurred.

And:

If the mortgagor provides the information or evi-
dence requested under subsection (4) and damage
has not occurred or does not appear imminent,
the purchaser shall not conduct an interior inspec-
tion under this subsection related to that request.”

But:

If the mortgagor refuses to provide information
or evidence requested under subsection (4) with-

11 MCL 600.3238(2) and (5).

12 MCL 600.3237(1), MCL 600.3238(2) and (5). See Nyal D.
Deems, Michigan Real Estate Practice and Forms ch 22 (ICLE
2013); Roger B. Chard & Lawrence R. Shoffner, Michigan
Lease Drafting and Landlord-Tenant Law ch 6 (ICLE 2013); and
MCL 600.5718, concerning regular first class mail service.

13 See MCL 600.3238(4) and (5).
14 MCL 600.3238(4) (emphasis added).
15 MCL 600.3238(5).

Spring/Summer 2014
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in 5 business days after receipt of the request, or if
the information or evidence provided reveals that
damage has occurred or is imminent, the mort-
gagor [sic] may schedule an inspection of the in-
terior of any structures on the property.'®

Alternatively, if any interior or exterior inspection that
the purchaser is entitled to conduct ever is unreasonably
refused or if, following an inspection or the mortgagor’s
response to the purchaser’s request for information, pur-
chaser discovers that “damage to the property is imminent
or has occurred,” the purchaser may seek possession of
the property in summary proceedings or file suit for other
necessary protective relief.”” Purchasers also may join any
person who may redeem the property under section 3240
as a party.'®

By imposing pre-inspection requirements and elimi-
nating periodic inspections, PA125 removes two short-
comings of PA104, relative to interior inspections. It also
makes admirable improvements where scheduling and
frequency of interior inspections are concerned. But it
still provides little if any guidance on issues like duration,
scope, and who is permitted to conduct and be present
at inspections. Purchasers and mortgagors would be wise
to have a witness present or to video inspections, in order
to confirm what is or is not found, as well as the overall
conduct of the parties. On balance, the new notice re-
quirements are more of a good thing than a bad, but com-
pliance with them introduces potential stumbling blocks
when it comes to conducting or objecting to proposed
inspections and new, or at least different, burdens of proof
and defenses at trial.

Il. Pursuing Summary Proceedings
Or Other Relief

Unlike PA104, PA125 requires written notice to
mortgagor before filing a summary proceedings suit for
possession:

Before commencing summary proceedings for
possession of the property under this section, the
purchaser shall provide notice to the mortgagor
by certified mail, physical posting on the proper-
ty, or in any other manner reasonably calculated
to achieve actual notice, that the purchaser in-
tends to commence summary proceedings if the

16 Id.
17 MCL 600.3238(6).
18 Id.

damage or condition causing reasonable belief
that damage is imminent is not repaired or cor-
rected within 7 days after receipt of the notice."”

Mortgagors can avoid possessory suits by repairing or
correcting the damage or condition causing a reasonable
belief that damage is imminent within the 7-day period
of the notice or in accord with alternative procedures and
deadlines to which the mortgagor and purchaser agree.?
Curiously though, when suit is based on unreasonable re-
fusal of an inspection, the prescribed notice language is
silent as to the reason for the suit and does not permit
a mortgagor to avoid suit by permitting the inspection
within the notice period, although nothing prevents the
purchaser from so specifying. The statute does not require
prior notice of suits that do not seek possession but which
seek “other relief necessary to protect the property from
damage.” Prior notices that are required are analogous, if
not identical to, demands for possession or notices to quit
under the Summary Proceedings Act, except their seven
days do not begin to run until after notice is received,
so purchasers should consider service by regular first class
mail, instead of certified mail. “If the demand is mailed,
the date of service for purposes of this chapter is the next
regular day for delivery of mail after the day when it was
mailed.”

Chapter 57 is the Summary Proceedings Act. MCL
600.5714(1) prescribes the circumstances under which “a
person entitled to premises may recover possession,” and
it is jurisdictional.”» Summary proceedings may be used
to recover possession of the premises under the following
circumstances:

*  nonpayment of rent;

* termination of the lease pursuant to a lease clause al-
lowing termination because of unlawful manufacture,
delivery, possession with intent to deliver, or posses-
sion of a controlled substance on the leased premises;

* holding over after termination of the lease pursuant
to a power to terminate in the lease or implied by law;
holding over after the term of the lease expires;

* holding over after termination of the tenant’s estate

19 MCL 600.3238(7). Suits for “other relief necessary to protect
the property from damage” do not require prior notice.

20 Id; MCL 600.3238(8).
21 MCL 600.3238(6)-(7).
22 MCL 600.5718.

23 Park Forest of Blackman v Smith, 112 Mich App 421; 316
NW2d 442 (1982).

Page 4
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by a notice to quit; willful or negligent creation of a
serious and continuing health hazard or physical in-
jury to the premises;

*  causing or threatening physical injury to an individu-
al by the tenant, a member of the tenant’s household,
or a person under the tenant’s control on the land-
lord’s property;

*  possession by forcible entry or trespass or holding the
premises by force;

* holding over after the expiration of a redemption period
following a sale or an execution on the property; and

* holding over after a sale of the premises under a will
or an order of a probate court.”

MCL 600.3238(6) purports to allow suits for pos-
session under Chapter 57, based upon unreasonable re-
fusal to inspect, damage that has occurred, or damage
that imminently may occur during the redemption pe-
riod. With the possible exception of MCL 600.3238(11)
(f), discussed later in this article, however, PA125 does
not add a new jurisdictional ground to the Summary Pro-
ceedings Act or an incorporating cross reference within
that act to MCL 600.3238. Thus, purchasers are confined
to the existing grounds of MCL 600.5714(1) for seek-
ing possession, and where foreclosure is concerned, suit
for possession is authorized solely for “holding over after
the expiration of a redemption period following a sale or an
execution on the property.””

The Michigan Court of Appeals has stated that “[t]he
Legislature is presumed to be aware of the consequences
of the use, or omission, of language when it enacts the
laws that govern our behavior,”” and that “[i]n constru-
ing a statute or court rule, omissions in the language are
deemed to be intentional.”” Moreover, if a new statute is
enacted or an existing statute is amended so as to require
something more from other existing statutes to prevent
conflict with, or less than full operation of, the new or
amended statute, the Michigan Legislature is fully conver-

24 MCL 600.5714(1)(a) through (h) (emphasis added).
25 MCL 600.5714(1)(g).

26 People v Ramsdell, 230 Mich App 386, 392; 585 NW2d 1
(1998).

27 Davidson v Bugbee, 227 Mich App 264, 267; 575 NW2d 574
(1997); see also Johnson v Marks, 224 Mich App 356, 358;
568 NW2d 689 (1997) (“omissions are deemed to be inten-
tional”); Williams v Coleman, 194 Mich App 606, 613; 488
NW2d 464 (1992) (“all omissions should be understood as

.
exclusions”).

sant with the need to amend said other existing statutes to
harmonize them with its new legislative scheme.”® What-
ever the reason for the legislative omission, purchasers cur-
rently are saddled with it, mortgagors are benefitted by it,
and courts are constrained by it. As the Michigan Supreme
Court states, “Courts may not speculate regarding legisla-
tive intent beyond the words expressed in a statute.””

Ill. Property Damage

PA125 does not make it easy for courts to decide suits
based on damage that is “imminent or has occurred.”
Since the act does not mandate that either circumstance
must have started or developed after the sheriff’s sale, if
there is pre-sale damage to the property that has occurred
or that is imminent, purchasers might commence summa-
ry proceedings for possession upon discovering it, subject
to notice and inspection procedures earlier discussed and
other intricacies of PA125. “Damage” is defined in MCL
600.3238(11):

As used in this section, “damage” includes, but is
not limited to, any of the following:

(a) The failure to comply with local ordinances
regarding maintenance of the property or blight
prevention, if the failure is the subject of enforce-
ment action by the appropriate governmental
unit.

(b) An exterior condition that presents a signifi-
cant risk to the security of the property or sig-
nificant risk of criminal activity occurring on the

property.

(c) Stripped plumbing, electrical wiring, siding,
or other metal material.

(d) Missing or destroyed structural aspects or
fixtures, including, but not limited to, a furnace,
water heater, air-conditioning unit, countertop,
cabinetry, flooring, wall, ceiling, roofing, toilet,
or any other fixtures. As used in this subdivision,
“fixtures” means that term as defined in section
9102 of the uniform commercial code, 1962
PA174, MCL 440.9102.

28 See, e.g., MCL 600.5714(1)(c)(iii), or 2013 HB-5069.

29 Omne Financial, Inc v Shacks, Inc, 460 Mich 305, 311; 596
NW2d 591 (1999).
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(e) Deterioration below, or being in imminent
danger of deteriorating below, community stan-
dards for public safety and sanitation that are es-
tablished by statute or local ordinance.

(f) A condition that would justify recovery of the
premises under section 5714(1)(d).

MCL 600.3238(11(a) blurs the traditional concept
of property damage (i.c., injury or harm), by declaring
that every noncompliance, no matter how profound or
nominal, with “local ordinances regarding maintenance of
the property or blight prevention” constitutes “damage.”*
Within the same subsection, this broad definition is nar-
rowed sharply and made more imprecise by deeming such
noncompliance to be damage only if it is “the subject
of enforcement action by the appropriate governmental
unit.” “Ordinances regarding maintenance of the prop-
erty or blight prevention” are not defined or prioritized,
but “noncompliance” with any of them is swept into the
definition of “damage,” so long as the noncompliance also
is “the subject of enforcement action by the appropriate
governmental unit.”

But what are “ordinances regarding maintenance of
the property or blight prevention?” For that matter, what
is “enforcement action,” and when does ordinance non-
compliance become “subject” to it? Might these ordinanc-
es be so narrow as to concern only snow removal, condi-
tion of sidewalks on or bordering the property, trimming
of hedges and trees, condition of terraces, driveways, re-
taining walls, and fences, or might they comprise the full
scope of local building, housing, and construction codes,
particularly when abetted by the rascally word “regard-
ing?” Given the vast array of local ordinances directly or
indirectly “regarding” maintenance of property or blight
prevention, is it a stretch to think some defendants may
ask courts to find certain violations of a local ordinance
“regarding maintenance” of property or blight prevention,
together with the approach to those violations adopted by
the relevant government agency, to fall outside the scope
of “damage”? Is it a stretch to think some courts might en-
tertain the argument, particularly when extinguishing the
right of redemption is at stake? For example, what should
courts do when the mortgagor is not complying with a
local ordinance regarding maintenance of property or
blight prevention, but the local governmental unit deems
the noncompliance de minimis, or for whatever reason
does not issue a citation, and works with the mortgagor

30 Emphasis added.

to cure the noncompliance, allowing time to remedy the
noncompliance that exceeds the time in the notice of suit
or perhaps the entire action? Is such conduct “damage”;
can such “damage” ever be “imminent”?!' Traditional no-
tions of “maintenance” and “damage” have been blurred.
The former is substituted for the latter when defining
“damage.”® Instead of actual, material damage to fore-
closed property, now it is the coupling of noncompliance
with ill-defined local ordinances “regarding” maintenance
and blight prevention with undefined governmental “en-
forcement action” thereon that constitutes “damage” and
the tipping point for seeking possession, early extinguish-
ment of the redemption right, or other necessary protec-
tive relief.??

A comprehensive list of damage, like that set out in
MCL 600.3238(11)(b) through (d), provides a relatively
straightforward definition of damage with which to work.
When the subsections described above, 11(a), (e), and (f),
are added to the mix, however, even subsections 11(b),
(c), and (d) lose their precision. Not all localities where
foreclosed property are sold at sheriff’s sales will have
ordinances “regarding maintenance of the property or
blight prevention,” of course, and when they do not, (11)
(a) becomes irrelevant. But when such ordinances exist,
they easily could “regard” the damages described in (11)
(b), (), or (d), and suddenly those types of damage no
longer may be evaluated independently. Instead, they will
fall within ordinances contemplated by 11(a), and suits
for possession or other necessary protective relief based on
them only may be brought if they violate the ordinance
and are “the subject of enforcement action by the appro-
priate governmental unit.”

MCL 600.3238(11)(e) and (f) further muddy the
water. In the case of subsection (11)(e): “damage” includes
“(e) Deterioration below, or being in imminent danger of
deteriorating below, community standards for public safe-
ty and sanitation that are established by statute or local or-
dinance.” So suits pursuant to MCL 600.3238(6), based
on violation of community standards for public safety and
sanitation, may be founded on standards promulgated by
either statute or local ordinance. But where such standards
originate from “local ordinance,” they stem from a local
ordinance “regarding maintenance of the property,” and
alleged noncompliance also must be “the subject of en-

31 See generally Smolen v Dahlmann Apts, Ltd, 127 Mich App
108; 338 N'W2d 892 (1983) for a discussion of damage to

premises.
32 MCL 600.3238(11)(a).
33 MCL 600.3238(6) and (10).
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forcement action by the appropriate governmental unit”
before purchaser may seek possession or other property
protection.* If the standards come solely from a statute,
this enforcement analysis is inapplicable, unless the local
ordinance incorporates the statute’s community standards
for public safety and sanitation.

In subsection 11(f), the amended act finally comes
close, but only close, to linking itself to an identifiable
jurisdictional ground for seeking possession found in
MCL 600.5714(1): “As used in this subsection, ‘dam-
age’ includes: . . . (f) A condition that would justify re-
covery of the premises under section 5714(1)(d).” While
the damages on which suit for possession under MCL
600.3238(11)(f) or MCL 600.5714(1)(d) will be identi-
cal, the prior notice rights afforded to defendants for the
former and the prior notice rights afforded to defendants
for the latter are not identical and differ importantly.
MCL 600.3238(7) provides: “purchaser shall provide no-
tice . . . that the purchaser intends to commence summary
proceedings if the damage or condition causing reason-
able belief that damage is imminent is not repaired or cor-
rected within 7 days after receipt of the notice.”” MCL
600.5714(1)(d), however, provides: “A person entitled to
premises may recover possession of the premises by sum-
mary proceedings ... when the person in possession ne-
glects or refuses for 7 days after service of a demand for
possession of the premises to deliver up possession of the
premises or to substantially restore or repair the premises.”*
To be sure, purchasers must be extremely careful of their
notice language to ensure that they are seeking the cor-
rect relief, but even then, it is not clear that suit brought
pursuant to the notice of MCL 600.3238(7), advising
that damage must be “repaired or corrected,” complies,
or can comply, with the notice requirements of MCL
600.5714(1)(d), advising that the damage or condition
must be “substantially restored or repaired.” Likewise,
it is not clear that the broader language notice of MCL
600.5714(1)(d) sufhces to commence suit based on dam-
age described in MCL 600.3238(11)(f) and to obtain all
the relief (possession and extinguishing the right to re-
deem) described in MCL 600.3238(10).

Not every alleged “serious and continuing health haz-
ard” in the premises or every “extensive and continuing
physical damage to the premises,”” necessarily constitute

34 See MCL 600.3238(11)(a).
35 Emphasis added.

36 Emphasis added.

37 MCL 600.5714(.1)(d)

violation of “local ordinances relating to maintenance
of the property or blight prevention.” As previously dis-
cussed, however, the “enforcement action” filing prereq-
uisite applies when they do.*® Finally, even when the per-
son in possession willfully or negligently causes a serious
and continuing health hazard or extensive and continu-
ing physical injury in or to the premises, proper notice is
given, and the property is not surrendered or substantially
restored or repaired within the applicable time, suit still
may not be entertained if the hazard or damage were “dis-
covered or should reasonably have been discovered by the
party seeking possession not earlier than 90 days before
the institution of proceedings.” It is beyond the scope of
this article to consider whether the “90 days” or any part
of them may antedate the sheriff’s sale, and what should
happen if they do, but suffice it to say that purchasers pro-
ceeding under MCL 600.3238(11)(f) must meet many
prerequisites and are vulnerable to many procedural de-
fenses, not to mention the substantive issues of whether
health hazards and serious and continuing physical dam-
ages ever existed and/or whether the premises were “sub-
stantially restored or repaired.”

Some argue that “[a]s used in this subsection, dam-
age includes, but is not limited to, any of the following”
means that each subsection of subsections (11)(a) through
(f) stands independently, and, therefore, that subsection
(11)(a) has no overarching significance for those subsec-
tions. But when the alleged conduct described in subsec-
tions (11)(b) through (f) actually constitutes noncompli-
ance with a local ordinance “regarding maintenance of the
property or blight prevention,” and has not been the “sub-
ject of enforcement action by the appropriate governmen-
tal unit,” allowing suit for possession or other property
protection to proceed, based on noncompliant conduct
alone, would render subsection (11)(a) meaning]ess.

When faced with questions of statutory inter-
pretation, our obligation is to discern and give
effect to the Legislature’s intent as expressed in
the words of the statute. We give the words of a
statute their plain and ordinary meaning, looking
outside the statute to ascertain the Legislature’s
intent only if the statutory language is ambigu-
ous. Where the language is unambiguous, “we
presume that the Legislature intended the mean-
ing clearly expressed—no further judicial con-
struction is required or permitted, and the statute

38 MCL 600.3238(11)(a).
39 MCL 600.5714(1)(d).
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must be enforced as written.” Similarly, courts
may not speculate about an unstated purpose
where the unambiguous text plainly reflects the
intent of the Legislature. When parsing a statute,
we presume every word is used for a purpose. As
far as possible, we give effect to every clause and
sentence. “The Court may not assume that the
Legislature inadvertently made use of one word
or phrase instead of another.” Similarly, we should
take care to avoid a construction that renders any
part of the statute surplusage or nugatory.

The legislature could have exempted some or
all of the circumstances in subsection (11)(b) through
(f) from subsection (11)(a)’s enforcement requirement.
Since it did not, it is reasonable to assume it intended that
the requirement apply across the board or that it did not
object thereto. Simultaneously, however, it did preserve
the items described in subsections (11)(b) through (f) as
grounds for seeking possession when there are no “local
ordinances regarding maintenance.” Scrupulously adher-
ing to the “enforcement action” prerequisite to suit when-
ever “local ordinances regarding maintenance ... or blight
prevention” are applicable preserves the integrity of all six
subsections of MCL 600.3238(11), while still permitting
suit in situations where such ordinances are not involved.
It also may tend to preserve and promote integrity of lo-
cal administrative schemes and even discourage excessive
resort to the courts.

IV. Obtaining Judgment

Under PA104, whether repairs of damage that were
the basis of the suit had been completed by the time of the
hearing was the only substantive measurement for enter-
ing or not entering a judgment—i.e., a kind of bright-line
test: “A court shall not enter a judgment for possession
in an action under chapter 57 if, before the hearing for
possession, the mortgagor repairs any damage to the prop-
erty that was the basis for the action.” But the legislature
quickly backed away from that exceedingly narrow stan-
dard. MCL 600.3238(9) affords courts far more leeway
to assess positions and fashion remedies than did PA104:

In determining whether to enter judgment for
possession in favor of the purchaser in summary
proceedings under this section, the judge shall
consider the totality of the circumstances surround-

40 Pohutski v Allen Park, 465 Mich. 675, 684; 641 NW2d
219, (2002) (emphasis added; citations omitted).

ing the damage or condition that threatens immi-
nent damage, including, but not limited to, all of
the following:

(a) The cause of the damage or condition.

(b) Whether the mortgagor has taken appropri-
ate steps to repair the damage or correct the con-
dition and to secure the property from further
damage.

(c) Whether the mortgagor has promptly con-
tacted the purchaser and any property insurer
regarding the damage or condition.

(d) Whether any delay in repairs or corrections is
affirmatively caused by the purchaser or the prop-
erty insurer.”!

With judicial decisions based on the totality of the
circumstances, no single factor is the deciding one. The
test originally was announced by the U.S. Supreme Court
in Illinois v. Gates,”> a case arising from a dispute over a
search warrant under the Fourth Amendment. The Court
previously had required a bright-line test for a finding of
probable cause, requiring a showing of the reasons to sup-
port the conclusion that an informant is reliable and cred-
ible and a showing of the underlying circumstances upon
which the person providing the information relied. In a
6-3 decision written by Justice Rehnquist, the Court held
that these requirements were not absolutes, but were in-
tertwined issues useful to answer the common sense, prac-
tical question of whether there was probable cause. The
judge should consider “all the circumstances ... including
the ‘veracity’ and ‘basis of knowledge” of persons supply-
ing hearsay information, [to decide whether] there is a fair
probability that contraband or evidence of a crime will be
found in a particular place.”® The Court recognized that
fact patterns in cases are complex and variable and that
judges should have the flexibility to consider all the facts,
the background, and the context in reaching a conclusion.

The Court recently extended the “totality of the cir-
cumstances” concept to the civil area in a patent case re-
garding an attorney fee award under the fee-shifting pro-
vision. In Octane Fitness LLC v ICON Health ¢ Fitness
Ine,* the Court rejected as “unduly rigid” and “inflexible”

41 MCL 600.3238(9) (emphasis added).
42 462 US 213 (1983).

43 Idat 238.

44 5720S 134 S Ct 1749 (2014).
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the framework set forth by the U.S. Court of Appeals for
the Federal Circuit in Brooks Furniture Mfg v Dutailier
Intl, Inc.®® There, the Federal Circuit required a two-prong,
bright-line test of (1) materially inappropriate conduct and
(2) subjective bad faith litigation that is objectively base-
less. The Supreme Court found that the formula was too
inflexible and that all the statute required was a “simple
discretionary inquiry; it imposes no specific evidentiary
burden.”® In an ERISA case from the Sixth Circuit, the Su-
preme Court found a “totality of circumstances” approach
was appropriate to use in assessing a conflict of interest for
decisions made by ERISA plan sponsors who make benefit
decisions and also fund payments of benefits.*” Bankruptcy
courts also use the totality of the circumstances test, which
is set forth by the terms of the governing statute® in de-
termining whether a chapter 7 bankruptcy case should be
dismissed based on the debtor’s financial condition. While
providing a bright-line for abuse through a means test, the
statute provides an alternative through an evaluation of the
totality of the circumstances.?’

Courts handling cases under MCL 600.3238 must
“consider the totality of the circumstances surrounding
the damage or condition that threatens imminent dam-
age,” and the four examples for inquiry are just that: ex-
amples. The inquiry mandate includes but “is not limited
to” them.” Including this standard in the amended statute
allows litigants to raise, and judges to consider, all relevant
concerns and should provide a heightened level of due
process to both sides, compared to PA104.

The amended legislation allows purchasers to acquire
unencumbered title to the property prior to expiration
of the complete redemption period, MCL 600.3238(6)
and (10). Beyond the shoals of jurisdiction, it will be im-
portant to assess the time at which the breach of MCL
600.3238 occurred, the nature of the breach, the type of
mortgagor who possesses the property, and the motiva-
tion of the purchaser, individually or in some combina-
tion thereof, prior to seeking summary proceedings.

Even assuming an unreasonably refused inspection or
a breach of a damage provision of MCL 600.3238(11), is
there still a point during the redemption period at which

45 393 F3d 1378 (CAFC 2004).
46 Octane Fitness, slip op at 11.
47  See Met Life Ins. Co. v. Glenn, 554 US105 (2008).

48 Bankruptcy Abuse Prevention and Consumer Protection Act

(BAPCPA), § 707(b)(3).
49 In re Zaporski, 366 BR 758, 769 (Bankr ED Mich 2007).
50 MCL 600.3238(10).

it becomes unreasonable to seek a judgment for possession
because: (1) the time saved by obtaining it will be incon-
sequential, compared to letting the redemption period ex-
pire of its own accord and seeking possession, if need be,
under the already existing MCL 600.5714(1)(g); (2) the
job of repairing the alleged damage during the notice peri-
od is nominal; (3) the economic and/or emotional invest-
ment in bringing suit will exact an unacceptable toll on
the purchaser (particularly a non-institutional purchaser);
or (4) the mortgagor is serious about redeeming and likely
will do whatever is necessary to ward off a judgment by
vigorously contesting the suit? When a mortgagor only
intends to retain possession as long as possible and not to
redeem, then (1) and (2) probably are the purchaser’s only
concerns, and merely serving notice of intent to sue might
prompt departure.

But since repair of alleged damage during the notice
period precludes suit for possession, when a mortgagor
is intent on redeeming, suits for possession, based upon
refusal to allow inspection or violation of the damage pro-
visions of subsection (11)(a) through (f), could mean: de-
mand for jury trial; time consuming discovery; summary
disposition motions on issues of ordinance noncompli-
ance, restoration or repair, and/or local government en-
forcement; enlarging the compass of the trial from wheth-
er the mortgagor unreasonably refused inspections and/
or caused damages to whether there is some reason un-
der MCL 600.3238(10) for not granting judgment; post
trial motions to reconsider; and appeals. In this event, (1)
through (4) are all in play. A lender interested only in get-
ting the property back if the mortgagor does not redeem
may have far different motives than an individual who
actually hopes to acquire the property, regardless of the
mortgagor’s legitimate intention and ability to redeem.
Ironically, some defendants actually may not object but
actually may wish to have their conduct deemed viola-
tive of a local ordinance regarding maintenance of their
property, particularly if there has been no “enforcement
action by the appropriate governmental unit” when suit
is commenced. Given the type of noncompliance, the fi-
nancial resources, staffing, and attitude of the applicable
governmental unit, “enforcement action” may be initiated
very slowly or never initiated.

V. Post-judgment Proceedings

If a case under PA125 is tried and the mortgagor
prevails, that is the end of it, but if the purchaser pre-
vails, it will get a judgment for possession, and, sub-
ject to the time restrictions of MCL 600.5744, “a writ
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commanding the sheriff, or any other officer authorized
to serve the process, to restore the plaintiff to, and put
the plaintiff in, full possession of the premises.”! MCL
600.5744(5) provides:

If an appeal is taken or a motion for new trial is
filed before the expiration of the period during
which a writ of restitution shall not be issued and
if a bond to stay proceedings is filed, the period
during which the writ shall not be issued shall be
tolled until the disposition of the appeal or mo-
tion for new trial is final.

A successful summary proceedings plaintiff under
PA125 will receive a judgment for possession, the mort-
gagor’s right of redemption will be extinguished upon en-
try of the judgment, and full title to the property will vest
immediately in the purchaser. Expiration of the right to
redeem is among the writs for which plaintiffs must wait
ten days after entry of judgment to apply.”> But in cases
involving health hazards and/or serious and continuing
damage to the property, and “on conditions determined
by the court,” the purchaser may obtain a writ immedi-
ately after entry of judgment, but only when purchaser
has “pleaded and proved, with notice, to the satisfaction
of the court™

(e) That tenant, willfully or negligently, is causing
a serious and continuing health hazard to exist
on the premises or is causing extensive and con-
tinuing injury to the premises and is neglecting
or refusing either to deliver up possession after
demand or to substantially restore or repair the
premises.*

SCAO form complaints do not include language
concerning requests for immediate writs, so plaintiffs
must draft complaint language that asks for that relief
and fairly notifies mortgagors that it is being sought.
The immediate writ of restitution language under MCL
5744(2)(e) is specifically aimed at “the tenant,” and
some courts mistakenly may consider that such specific-
ity does not allow immediate writs based on judgments
of possession that extinguish a redemption period early
under PA125. In fact, however, a mortgagor whose es-
tate has been terminated by foreclosure proceedings is

51 MCL 600.5744(1).
52 MCL 600.5744(4).
53 MCL 600.5744(2)(e); (emphasis added).

a tenant at sufferance.”® If the trial is delayed or if there
is an appeal following entry of the judgment, plaintiffs
should seek interim protection from the court pursuant to
MCR 4.201(H) and MCR 4.201(N) respectively.”

VI. Conclusion

PA125 clearly aims to keep pressure on mortgagors
during foreclosure redemption periods, but, like PA104,
the vehicle was pushed off the assembly line too hurried-
ly, raising many questions that could have been avoided
with slightly more engineering. The nexus between the
amended legislation and the Summary Proceedings Act
is sketchy, and purchasers, mortgagors, and courts are left
with a variety of issues to resolve that could have been
avoided.

Post Scripts to Ponder

First, the federal Protecting Tenants at Foreclosure
Act of 2009 (PTFA), part of the Helping Families Save
Their Homes Act of 2009, protects tenants by placing
certain requirements on successors in interest to foreclosed
properties that are subject to foreclosures on federally re-
lated mortgage loans or on any dwelling or residential real
property. The act expires on December 31, 2014.7 The
Sixth Circuit Court of Appeals recently stated:

We hold that the PTFA does not provide a private
right of action. Nonetheless, the PTFA requires
successors in interest to foreclosed properties to
provide bona fide tenants with 90 days” notice to
vacate and to allow them to occupy the premises
until the end of their lease term unless certain
conditions are met. The PTFAs requirements
preempt state laws that provide less protection to
tenants. While tenants may not bring a federal
cause of action for violations of the PTFA, they
may use such violations to establish the elements
of a state law cause of action.”®

54 Barron v Federal Home Loan Mortgage Corp, No 07-CV-
11580, 2008 US Dist LEXIS 6995, at *3 (ED Mich Jan 31,
2008); Allen v Carpenter, 15 Mich 25 (1866).

55 For further discussion of immediate writs, interim orders be-
fore trial, and protective orders during appeals, see Chard &
Shoffner, supra note 12, ch 6.

56 Pub L No 111-22.
57 12 USC 5220 note.
58 Mik v. Federal Home Loan Mortgage Corp, 743 F.3d 149, 154
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Foreclosed mortgagors may be landlords in a bona
fide lease or tenancy.” In such a situation, beware of the
layer of additional considerations beyond those discussed
above that comes into play for purchasers, mortgagors,
and mortgagors tenants alike.

Second, the foreclosure by advertisement scheme has
regularly been held to sound in contract, given the ab-
sence of State Action. While the amendatory language of
PA104 and PA125 does not increase court involvement
on the front end of foreclosures, does it sufficiently draw
courts into the process, via the backdoor (determining
whether to shrink or terminate redemption rights), to
merit reassessment of the contractual status of foreclosure
by advertisement?

Third, in reworking and potentially reducing mort-
gagor redemption rights, do MCL 600.3237 and 3238
encroach upon the protective border of Article IV, § 24
of the Michigan Constitution (“title-body,” “multiple-ob-
ject,” and/or “change of purpose™®) so as to subject them
to constitutional challenge?

(CAG6 2014). For further discussion of the PTFA, see Chard &
Shoffner, supra note 12, ch 6.

59 Mik, Op. Cit.

60 See Toth v. Callaghan, 995 E Supp. 2d 774 (D Mich) (pend-
ing appeal to Sixth Circuit March 25, 2014, Case No. 14-CV-
01351 as Gould-Werth v Callaghan); People v Kevorkian, 447
Mich 436, 453; 527 NW2d 714 (1994); Alan v County of
Wayne, 388 Mich 210 (1972); Detroit Building & Savings
Ass’n v Mok, 30 Mich 511 (1875).
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Hydraulic Fracturing — The
Case for State Regulation

Environmental Issue or Revolutionary
Technological Discovery?

by Stephen R. Estey* and Shaun Johnson**

The technique of extracting natural gas from deep,
dense sedimentary rock formations (shale) using a high
pressure water and sand mixture is commonly known as
“hydraulic fracturing” or simply “fracking.” While the
general concept of fracking has existed for the past 60
years,! the current advancements in technology using
high volume horizontals (as opposed to the traditional

1 Fracturing was first employed in Michigan in 1952. There are

shallow vertical wells) have only been available since ap-
proximately 2007. As new methods of fracking evolve and
the practice increases in various areas of the United States,
legislatures and citizen action groups are scrambling to
address alleged environmental concerns and establish laws
to regulate and govern the use of this technology.

As companies seeking to utilize this technology turn
attention toward Michigan, both local and state govern-
ment representatives are assessing the law and how it may

*

k%

currently more than 12,000 wells throughout the Lower Pen-
ninsula.

impact the future of fracking activity within our State. It
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appears that many local governments may exercise their
police powers to regulate or even prohibit fracking within
their boundaries. Given the possibility of a patchwork of
conflicting local rules, ordinances and regulations—and
the likelihood that some local governments will attempt
to simply prohibit fracking—this article will examine the
need for the legislature to evaluate and expand the present
regulatory scheme and approval process for fracking wells
that would allow local governments to provide input, but
limit their ability to prohibit fracking outright, similar to
those in place for electric transmission, gas pipelines, and
wind energy under Act 30 of 1995 (Act 30), Act 9 of 1929
(Act 9) and Act 295 of 2008 (Act 295).

. Local Resolutions and Ordinances

There is currently no general federal regulation of
fracking that would preempt state or local regulation. In
Michigan, Part 615 of the Natural Resources Environ-
mental Protection Act® gives the Supervisor of Wells—
housed within the Michigan Department of Environ-
mental Quality (MDEQ)—authority to regulate certain
aspects of fracking. Indeed, the MDEQ has recently pro-
posed rules that will expand MDEQ’s regulation of frack-
ing in order to address public health and safety concerns,
including addressing issues related to disclosure of chemi-
cal information.’ But Part 615 and the regulations pro-
mulgated under Part 615 do not preempt all local police
powers. Indeed, although not in the fracking context, the
Michigan Supreme Court has concluded that the Super-
visor of Wells’ jurisdiction “does not extend to all aspects
of the production process.” This means that, while a lo-
cal government may not be able to regulate issues covered
by Part 615 and MDEQ regulation, local governments
still have authority to exercise certain police powers to im-
pact and regulate fracking—including activities ancillary
to fracking.’> For example, while generally a municipal-
ity may not completely exclude a particular land use, it
is possible to justify certain exclusions based on health,
safety and welfare concerns and to regulate in areas not

2 MCL 324.61501 et seq.

3 MDEQ’s proposed rules are available at: http://www7.dleg.
state.mi.us/orr/Rules.aspx?type=dept&id=EQ.

4 Addison Twp v Gout, 435 Mich 809, 813; 460 NW2d 215
(1990).

5 SeeR. Hammersly & K. Redman, “Local Government Regula-
tion of Large-Scale Hydraulic Fracturing Activities and Uses,”
Mich Bar J, June 2014, pp 37-38 (proposing that there is “still
ample room for carefully designed and reasonable local regula-
tion of these types of activities, facilities, and uses”).

otherwise pre-empted, so long as such regulation is in fur-
therance of a reasonable governmental interest and is not
arbitrary and capricious.®

The lack of federal or state preemption has caused
many local governments to directly address the effects of
fracking in their communities. As of June 11, 2014, an
estimated 15 local governments in Michigan have passed
resolutions in support of state or national restrictions on
fracking.” Most of these resolutions have called for either
outright bans on fracking or moratoriums until further
research can be conducted on the risks.

A few local governments have gone further by passing
resolutions or ordinances that attempt to regulate or dis-
courage fracking activity within their borders. These local
governments include the townships of Cannon, Courtland,
Mayfield, and West Bloomfield. The townships of Cannon
and Courtland passed almost identical moratoriums on any
actions by the township that relate to “applications, pro-
posals, [or] requests for zoning approval, zoning or other
permits, or similar review and approval by the Township
of any oil or gas well, or facilities or operations ancillary to
the operation of such wells which are subject to Township
regulation.” The moratoriums for Cannon and Courtland
stated that the moratoriums were “not intended to infringe
upon the jurisdiction reserved to state or federal agencies

6 Houdek v Centerville Twp, 276 Mich App 568; 741 N'W2d
587 (2007); Robinson Twp v Knoll, 410 Mich 293; 302
NW2d 146 (1981); MCL 125.3207.

7 The fifteen local resolutions that were identified were in
Burleigh Township (05/17/2012), Cross Village Township
(03/06/2012), Dearborn Heights (09/25/2012), Detroit
(07/22/2011), Ferndale (09/12/2011), Heath Township
(10/08/2012), Ingham County (05/14/2012), Orangeville
Township (07/02/2012), Reno Township (05/14/2012),
Southfield (05/14/2012), Thornapple Township (04/26/2012),
Waterford  Township  (07/23/2012), Wayne County
(07/22/2011), Yankee Springs Township (05/10/2012), and
Ypsilanti (09/18/2012). Copies of these resolutions are avail-

able at htp://www.foodandwaterwatch.org/water/fracking/
fracking-action-center/local-action-documents/.

8 Township of Cannon, Resolution No. 2013-17, Moratorium
on Issuance of Permits for Oil and Gas Related Activities,

available at  htp://documents.foodandwaterwatch.org/doc/
Frack Actions CannonTownshipMI.pdf# ga=1.20158561
7.197767249.1402443680. For reference of the resolution in
meeting minutes, see http://www.cannontwp.org/egov/docu-
ments/1391550342 87366.pdf); Township of Courtland, Res-

olution No. 2013-08, Moratorium on Issuance of Permits for
Oil and Gas Related Activities, available at http://documents.

foodandwaterwatch.org/doc/Frack Actions CourtlandTown-
ShipMI.Qdf# ga=1 .38395875.197767249.1402443680.
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which have exclusive jurisdiction over such subjects.” The
moratorium for Courtland is still active, while Cannon’s
was set to expire no later than June 13, 2014.°

West Bloomfield’s moratorium targeted all actions by
the township on “applications, proposals, requests, per-
mits, approvals, zoning compliance or certificates regard-
ing drilling operations in the Township.”'* The morato-
rium also stated that “during the moratorium period, no
drilling operation shall be allowed in the Township.”!! The
moratorium was initially passed on September 1, 2012 for
a period of six months.'* It was then extended for another
year through February, 2013."

Mayfield Township passed an ordinance that could be
relevant to fracking activity even though it targets injec-
tion wells rather than wells where gas is extracted. (In-
jection wells are used to deposit wastewater from fracking
operations, among other things, and can be far from the
fracking sites."”) The ordinance requires that special use
permits be obtained for the operation of injection wells,
and the permits are contingent on the operator comply-

9  For reference to the expiration of Cannon’s moratorium, see
meeting minutes for Cannon Township board meeting on Jan
13, 2014, available at http://www.cannontwp.org/egov/docu-
ments/1391550342 87366.pdf.

10 Township of West Bloomfield, Resolution Continuing and Ex-
tending Moratorium on All Natural Resource Exploration and
Extraction Activities in the Township, Feb 11, 2013, available
at  htep://documents.foodandwaterwatch.org/doc/Frack Ac-
tions WestBloomfield TownshipMI.pdf.

11 Id

12 See Township of West Bloomfield, Resolution Continuing and
Extending Moratorium on All Natural Resource Exploration
and Extraction Activities in the Township, Feb 11, 2013, Ex-

hibit #11, available at http://documents.foodandwaterwatch.
org/doc/Frack Actions WestBloomfieldTownshipMI.pdf.

13 See Township of West Bloomfield, Resolution Continuing and
Extending Moratorium on All Natural Resource Exploration
and Extraction Activities in the Township, Feb 11, 2013, avail-
able at http://documents.foodandwaterwatch.org/doc/Frack
Actions WestBloomfield TownshipMI.pdf.

14 Mayfield Township, Class I Injection Well Ordinance, ad-
opted Oct 11, 2010, available at http://Howforwater.org/
wp-content/uploads/2013/07/5770.00-Mayfield-Township-

SUP-Ordinance-8-19-10Lpdf.  See generally htep:/[www.
acmetownshiparchives.info/agendas/Packets/PC/12-17-12/

Groundwater%20Maps.pdf.
15 Drillers Begin Reusing ‘Frack Water,” The Wall Street Journal,

Nov 20 2012, available at http://online.wsj.com/news/articles/
SB10001424052970203937004578077183112409260.

ing with a number of regulatory criteria.'® These criteria
include: (1) providing a yearly report of the waste stream;
(2) allowing Mayfield to conduct random samples of the
waste stream; (3) conducting a groundwater analysis from
at least three wells placed near the proposed well; and (4)
conducting soil tests near the proposed well."”

Il. Potential Regulations on the Horizon

In addition, a number of local governments have ini-
tiated the process of developing regulations that target
fracking activities. Several more local governments, includ-
ing Cannon, Conway, Gun Plain, and West Bloomfield
Townships have expressed a general interest in developing
local regulations.'® Three out of these four townships are
participating in a program administered by the FLOW
organization called “FLOW Local Ordinance Program,”
which claims to provide “technical planning assistance to
Michigan townships interested in crafting ordinances to
regulate the ancillary industrial processes of fracking.”"

Ill. Other States’ Actions

Local governments’ actions in other states have demon-
strated that Michigan is not alone in grappling with localized
regulation of hydrofracking. Despite a New York statewide
moratorium on fracking that has been in place since 2008,
several municipalities in New York have banned fracking
activity within their borders (presumably to have the bans
in place if the moratorium is suddenly lifted).*® The frack-
ing bans for two towns are facing legal challenges,*' which

16 Mayfield Township, Class I Injection Well Ordinance, ad-
opted Oct 11, 2010, available at http://flowforwater.org/wp-

content/uploads/2013/07/5770.00-Mayfield-Township-SUP-
Ordinance-8-19-10Lpdf.

17 Id.

18 See FLOW, FLOW Local Ordinance Program Brings Frack-
ing Protection to Two Michigan Townships, available at

hetp://flowforwater.org/wp-content/uploads/2013/05/2013-

05-23-Township-Fracking-Ordinance-FLOW-Program-press-
release.pdf; FLOW, FLOW Local Ordinance Program Ad-

dresses Fracking Impacts in Conway Township, M1, available at

hetp://flowforwater.org/wp-content/uploads/2014/02/2014-
02-10-Conway-Township-1st-meeting-press-release.pdf.

19 FLOW, Enacting Township Ordinances to Protect Commu-
nities from the Impacts of Fracking, http://flowforwater.org/

wp-content/uploads/2014/02/2013-12-03-fracking-program-
overview-ONLY.pdf.

20 http://www.bloomberg.com/news/2014-06-03/cuomo-pon-
ders-drilling-as-fracking-bans-reach-top-court.html.
21 Matter of Norse Energy Corp USA v Town of Dryden, 108
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were being considered in the state’s highest appellate court
at the time this article was being written.?

The two municipalities whose bans are the subject
of the legal challenges are Drydan and Middlefield. The
challenges to both bans center on whether the bans are
preempted by New York’s Oil, Gas, and Solution Min-
ing Law,” which regulates oil and gas extraction in New
York. This statute states that “[t]he provisions of this ar-
ticle shall supersede all local laws or ordinances relating to
the regulation of the oil, gas and solution mining indus-
tries; but shall not supersede local government jurisdiction
over local roads or the rights of local governments under
the real property tax law.”** The bans in both townships
were in the forms of amendments to zoning ordinances.
For Drydan, the zoning ordinance was amended to ban all
activities involving the extraction, production, and stor-
age of oil and natural gas.”® For Middlefield, the zoning
ordinance made oil, gas, and solution extraction activities
prohibited land uses.?

In both cases, the New York Supreme Court (the in-
termediate appellate court in New York) dismissed the
challenges to the bans, finding that the New York statute
neither expressly nor impliedly preempted the locality’s
power to prohibit oil and gas related activities through
their zoning ordinances.”” For the question of express pre-
emption, the court analyzed the text and legislative histo-
ry of the New York statute,” concluding that the statute:
(1) primarily sought to regulate the operational aspects
of oil and gas activities, and (2) did not seek to “usurp
the authority traditionally delegated to municipalities to
establish permissible and prohibited uses of land within
their jurisdictions.””

For the question of implied preemption, the court
held that the local bans did not conflict with the provi-
sions or policy of the New York statute. The court again

AD3d 25 (NY App Div 3d Dept 2013); Cooperstown Hol-
stein Corp v Town of Middlefield, 106 AD3d 1170 (NY App
Div 3d Dep't 2013).

22 Id.

23 NY CLS ECL § 23-0301 et seq. (emphasis added).
24 NY CLS ECL § 23-0303(2).

25 Matter of Norse Energy Corp, 108 AD3d at 27-28.
26 Cooperstown Holstein Corp, 106 AD3d at 1170.

27 See Matter of Norse Energy Corp, 108 AD3d at 38; Cooperstown
Holstein Corp, 106 AD3d at 1171.

28 See Matter of Norse Energy Corp, 108 AD3d at 31-36.

29 Id at 34; Cooperstown Holstein Corp, 106 AD3d at 1171 (citing
the analysis from Matter of Norse Energy Corp).

noted that the state statute focused on the operational
aspects of oil and gas activities rather than land use con-
siderations.”” The court also disagreed with the challeng-
ers’ assertion that the state statute intended to maximize
the recovery of oil and natural gas within the state and
that the local bans interfered with that goal.?! The court
asserted that minimizing waste of oil and gas resources,
which is an explicit goal of the statute, does not equate
to maximizing recovery of oil and gas resources without
regard to land use considerations.**

In June, 2014, the decision of the lower courts was
affirmed by New York’s highest court, which upheld local
bans on hydrofracking, holding that the state’s oil and gas
mining law does not trump local zoning laws.”

The Drydan and Middlefield cases are being closely
watched by both opponents and advocates of hydrofrack-
ing, especially since it has been reported that more than
75 municipalities in New York have banned fracking, and
New York’s governor has said that the statewide morato-
rium will be reconsidered in the next few years.*

Similarly, Pennsylvania’s Act 13 of 2012 amended the
Pennsylvania Oil and Gas Act by repealing certain parts
of the Act and adding provisions affecting a wide variety
of policies related to oil and natural gas extraction, pro-
duction, and use. Most relevant to this article was the
addition of Chapter 33, which prohibited all local regula-
tions that directly regulate oil and gas operations (section
3303).% Chapter 33 also provided uniform requirements
for all local zoning ordinances within the state as they re-
late to oil and natural gas operations (section 3304).%”

In Robinson Twp v Commonwealth, Act 13 was
challenged by a group of citizens, organizations, and

30 Id; Cooperstown Holstein Corp, 106 AD3d at 1171 (citing the
analysis from Matter of Norse Energy Corp).

31 Martter of Norse Energy Corp, 108 AD3d at 34 (distinguishing
between the statute’s goal of minimizing waste and the concept
of maximizing total oil and gas recovery within the state); Coo-
perstown Holstein Corp, 106 AD3d at 1171 (citing the analysis
from Matter of Norse Energy Corp).

32 Matter of Norse Energy Corp, 108 AD3d at 37-38.

33 Importantly, the language of the New York statewide min-
ing laws did not contain the strong pre-emption language of
Michigan’s regulatory statutes, such as Act 30 and Act 295.

34 http://www.bloomberg.com/news/2014-06-03/cuomo-pon-
ders-drilling-as-fracking-bans-reach-top-court.html.

35 See Robinson Twp v Commonwealth, 83 A3d 901, 915 (Pa
2013).

36 58 PaCS § 3303.

37 58 PaCS § 3304.
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localities.® The plaintiffs asserted that Act 13 violated
five provisions of the Pennsylvania Constitution as well
as the separation of powers doctrine and due process
clause of the U.S. Constitution.”” After the Pennsylvania
Commonwealth Court found certain provisions of Act
13 unconstitutional, the case was appealed to the state
supreme court. The state supreme court held that both the
prohibition on local regulations directly regulating oil and
gas (section 3303) and the zoning ordinance requirements
(section 3304) were unconstitutional. However, the court
failed to issue a majority opinion.

A plurality of the court held that sections 3303 and
3304 were unconstitutional because they violated Article
I, Section 27 of the Pennsylvania Constitution.® Referred
to as the “Environmental Rights Amendment,” Article I,
Section 27 states:

The people have a right to clean air, pure water,
and to the preservation of the natural, scenic,
historic and esthetic values of the environment.
Pennsylvania’s public natural resources are the
common property of all the people, including
generations yet to come. As trustee of these re-
sources, the Commonwealth shall conserve and
maintain them for the benefit of all the people.*!

The plurality found that section 3303’s prohibition
on local regulations directly regulating oil and gas “com-
mands municipalities to ignore their obligations under
Article I, Section 27.”% The plurality noted that the Penn-
sylvania legislature cannot “remove necessary and reason-
able authority from local governments” that local govern-
ments use to carry out their “constitutional duties.”*

For section 3304’s zoning ordinance requirements,
the plurality provided two primary reasons for finding

38 Robinson Twp v Commonwealth, 83 A3d 901, 917-25 (Pa
2013).

39 Id at 915-16. Plaintiffs also asserted that Act 13 was uncon-
stitutionally vague. /d. The five provisions of the Pennsylvania
Constitution alleged to be violated were: “Article I, Section 1
(relating to inherent rights of mankind); Article I, Section 10
(relating in relevant part to eminent domain); Article I, Sec-
tion 27 (relating to natural resources and the public estate); Ar-
ticle II1, Section 3 (relating to single subject bills); and Article
II1, Section 32 (relating in relevant part to special laws).” /4.

40 Idat977-82.

41 PaConstArt], § 27.

42 Robinson Twp, 83 A3d at 978.
43 Idat 977-78.

them unconstitutional. The first was that, due to the dif-
fering terrain and natural conditions from one municipality
to another, the statewide requirements for zoning ordinances
were incapable of protecting certain constitutionally protect-
ed aspects of the environment (e.g. as it related to the qual-
ity, quantity, and well-being of natural resources), given their
failure to take specific local conditions into account.* The
second (and related) reason was that the failure to take local
conditions into account would result in more of a burden
on certain properties and communities than others, resulting
in a disparate impact that would conflict with Pennsylvania’s
duty under Article I, Section 27 to act as a trustee of natural
resources “for the benefit of all the people.”#

The justice who voted with the plurality on the un-
constitutionality of Act 13 but disagreed with the plu-
rality’s reasoning asserted that Act 13 was unconstitutional
because it violated substantive due process rights granted
by the Pennsylvania Constitution as well as the Fifth and
Fourteenth Amendments of the U.S. Constitution.* This
justice’s concurring opinion argued in part that munici-
palities have a constitutional obligation to enforce “ordered
zoning” to protect property owners from being unduly bur-
dened by their neighbors.”” The concurrence found that Act
13 substitutes “irrational classifications” for the constitu-
tionally-sound zoning scheme that would ordinarily apply
to oil and gas operations in Pennsylvania.*®

There were two dissenting opinions in Robinson, which
both argued that Act 13 was well within the Pennsylvania
legislature’s policymaking purview (particularly given the
high-level of deference that the judicial branch has tradi-
tionally afforded to the policy choices of legislatures).”
In addition, the dissenters emphasized that municipali-
ties in Pennsylvania are creatures of the legislature (as
provided by the Pennsylvania Constitution) whose power
to regulate land is granted exclusively by the legislature.”
Therefore, the dissenters argued, it is illogical to find that
a municipality has a constitutional entitlement to regulate
land use that trumps the legislature’s power to regulate
land use.”!

44 Idat979.

45 Id at 980 (quoting Pa Const Art I, § 27).
46 Idat 1008.

47 See id at 1001-04.

48 See id at 1001-08.

49 See id at 1009-16.

50 Seeidat 1010-11, 1015.

51 See id.
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From the foregoing, it is clear that conflicting ordi-
nances and rules as well as related legal disputes may arise
to create a patchwork of conflicting precedent and laws re-
lating to hydrofracking regulations. There is also conflict
as to issues relating to preemption and State governance
over conflicting local zoning regulations.

IV. The Need for a Centralized Optional System

Other states’ experiences with local government ac-
tions indicate that the recent steps taken by local govern-
ments in Michigan are likely just the beginning. Any time
a large number of local governments begin attempting to
regulate a publicly controversial and complex issue like
fracking, there is significant risk that such actions create
a patchwork of conflicting ordinances and rules. In other
words, each local government might have its own differ-
ent ordinances and rules applicable to fracking—each
with its own nuances. Such a process welcomes a state-
wide centralized solution that allows private industry to
have uniformity while also allowing local governments to
have significant input. Unlike the New York and Pennsyl-
vania situations discussed above, such a solution is pos-
sible under Michigan law.

In Michigan, local units of government have no inher-
ent authority on their own to regulate zoning. The State
must specifically grant them authority.’* Furthermore, a
local government’s ability to enact ordinances is limited
by statutory enactments. As the Supreme Court in People
v Llewellyn held:

A municipality is precluded from enacting an or-
dinance if 1) the ordinance is in direct conflict
with the state statutory scheme, or 2) if the state
statutory scheme pre-empts the ordinance by
occupying the field of regulation which the mu-
nicipality seeks to enter, to the exclusion of the
ordinance, even where there is no direct conflict
between the two schemes of regulation.”

Similarly, the Michigan Supreme Court has con-
firmed that although the Michigan Constitution grants
local governments control over “highways, streets, alleys,
and public places™* any regulation passed under this au-
thority “cannot impinge upon matters of statewide con-

52 Lake Township v Sytsma, 21 Mich App 210, 212; 175 NW2d
337 (1970).

53 People v Llewellyn, 401 Mich 314, 322; 257 NW2d 902
(1977).

54 Mich Const 1963 Art 7, § 29.

cern nor can a municipality regulate in a manner incon-
sistent with state law.”> In City of Taylor v Detroit Edison
Co, the plaintiff city passed an ordinance that required
the underground relocation of electric utility lines along
Telegraph Road at the electric utility’s cost.”® Under statu-
tory authority granted to it by the Michigan Public Ser-
vice Commission Act” (the MPSC Act), however, the
MPSC had promulgated rules governing the replacement
of existing overhead distribution lines.*® The electric util-
ity challenged the City of Taylor’s ordinance, claiming
that it conflicted with the MPSC’s rules.”” The Supreme
Court recognized that “if” a state law conflicts with a lo-
cal ordinance, the local ordinance must cede. Although
the Court transferred the case to the MPSC to ultimately
determine if there was a conflict between the ordinance
at issue and the MPSC’s rules, in so doing, the Court
pronounced that “a local unit of government may exer-
cise control over its ‘highways, streets, alleys, and public
places’ as long as that regulation does not conflict with state
law.”% In other words, if the Commission found that
the City of Taylor’s ordinance conflicted with the MPSC’s
rules, the City’s ordinance would be invalid.

Based on the holdings from Llewellyn and City of Tay-
lor, it is possible for the Legislature to establish a process
overseen by a state agency allowing entities seeking to
establish new wells the option to apply for a certificate
that would preempt local regulations and rules impacting
fracking. Such legislation would specifically provide that
if a certificate were issued by the agency, that certificate
takes precedence over local ordinances, rules, and regula-
tions regulating fracking locations or operations, but also
allow the agency to place limiting conditions on a cer-
tificate. While the specific factors the legislation should
direct the agency to consider are beyond the scope of this
article, such a process should require that an applicant
identify all local regulations and ordinances sought to be
preempted, and require the applicant to provide local resi-
dents and the local government with notice of the appli-
cation. This would allow the local governments to defend
their interests and request that the agency either deny the
certificate or place limiting conditions on the certificate.

55 City of Taylor v Detroit Edison Co, 475 Mich 109, 118; 715
NW2d (2006).

56 Idat118-19.

57 PA 3 of 1939, MCL 460.6.
58 Idat118.

59 Id.

60 Idat 108.
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This process would balance development and economic
interests with the local concerns over fracking. Impor-
tantly, a similar framework is currently in place before the
Michigan Public Service Commission for other important
infrastructure projects, and the process has worked well in
recent years.

Act 30 provides one approach to state legislation that
would further uniform regulation of fracking. The history
of Act 30 provides some insight into such an approach. In
1995, the Legislature determined that electric transmis-
sion lines were so important that the State should create
a centralized siting authority. Before Act 30, transmission
line projects were governed by a localized process that re-
sulted in a patchwork of differing regulations. At that time,
transmission line projects exposed “multi-county projects,
designed primarily for the economic benefit of the state, to
the construction and siting whims and uncertainties of
each local jurisdiction traversed by the planned transmis-
sion line.”®" Accordingly, a “[s]tate-level siting authority
would be preferable to what they consider a patchwork
of regulations, and would ensure the uniform balancing
of competing interests.”®* In other words, the Legislature,
recognizing the statewide importance of transmission
projects, determined that in certain instances, a central-
ized siting authority should be able to consider evidence
and issue an order taking precedence over a patchwork of
local regulations aimed at stopping transmission line proj-
ects. Any applicant must provide the local government
and local landowners with notice of its application, and
the Michigan Public Service Commission may place con-
ditions on any certificate. Under Act 30, when a utility
obtains a certificate of public convenience and necessity,
pursuant to the requirements of the Act, “that certificate
shall take precedence over a conflicting local ordinance,
law, rule, regulation, policy, or practice that prohibits or

61 Senate Majority Policy Analysis: Electric Line Certification,
Tom Atkins, SB 408, March 22, 1995 (emphasis added).

62 Id.

regulates the location or construction of a transmission
line for which the commission has issued a certificate.”®

Act 295 includes a similar process for transmission
lines enabling wind potential in Michigan’s wind zones.
Act 295 contains similar language to Act 30, in that if
a certificate is granted under Act 295, it preempts local
ordinances, laws, rules and regulations which regulate the
location or construction.®*

Act 30 and Act 295 serve as perfect examples of ways
to address and protect local concerns while dealing with
important state issues when developers face a patchwork
of local regulations. Should local governments’ interest in
regulating fracking and issues ancillary to fracking con-
tinue, the Legislature should follow a similar procedure
for fracking wells.

V. Conclusion

Michigan has a significant opportunity to be in the
forefront of state wide legislation with respect to new
fracking technologies. To ensure that our State has a con-
sistent and streamlined approach to this practice, we need
a clear statutory scheme that: (1) provides for technical
oversight at a state agency, and (2) allows for preemption
over conflicting local ordinances, laws, rules and regula-
tions while still permitting local governments to protect
their interests; and (3) avoids a patchwork of conflicting
local laws and standards. Given the current framework in
place for high voltage transmission lines, there is a pre-
cedence to establish similar legislation within the frack-
ing arena, which will place Michigan among the leaders
nationally in addressing these modern technological ad-
vancements.

63 MCL 460.570(1).
64 MCL 460.1153(4).
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Bonner v City of Brighton:

A Critique of the Michigan Supreme Court’s Decision on
How to Abate a Public Nuisance

The Michigan Supreme Court reversed the opinions
and orders of the trial court and the Court of Appeals in
Bonner v Brighton,' finding instead that the city may force
the demolition of an unsafe building which the owner
wants to repair. To reach that conclusion, the Court read
into the ordinance an alternative, not found by the trial
court or the Court of Appeals,” to the irrebuttable pre-
sumption against repair where the cost to repair exceeds
the value based on the tax rolls. However, the alternative
itself fails to pass constitutional muster. The result, though
it serves the goal of blight elimination, unfortunately de-
parts from longstanding precedent in Michigan and across
the country protecting due process rights.

I. Bonner v City of Brighton

Leon and Marilyn Bonner own two houses and a
garage in the City of Brighton (the “structures”). The
structures have been unoccupied for over 30 years and are
not well maintained. In 2009, the City’s building official
notified the Bonners that he had deemed the structures
“unsafe” in violation of the City’s building code—a public
nuisance—and the building official ordered the Bonners
to demolish the structures within 60 days. The Bonners
appealed the building official’s determination to the City

1 495 Mich 209 (2014). A petition for writ of certiorari to the
U.S. Supreme Court was field by the Bonners on July 21,
2014. It was denied on October 6, 2014.

2 298 Mich App 693; 828 NW2d 408 (2012).

by Norman Hyman*

Council because the building official’s order had not given
them the option to put the structures in compliance with
the code by repairing them to eliminate the unsafe condi-
tion, thus abating the nuisance. The City Council, after
hearing, ordered that the structures be demolished, even
though the Bonners had agreed to abate the nuisance by
repairing the structures. There were no exigencies that
compelled demolition due to an existing or emergent
public safety hazard.

The Bonners filed suit to challenge the City’s deci-
sion. Both the trial court and the Court of Appeals held
that the City had violated the Bonners’ constitutional
rights by not giving the Bonners the option to abate the
nuisance by repairing the structures.

Pausing at this moment, one would have expected
that the trial court and Court of Appeals, following com-
monly accepted rules in Michigan and throughout the
United States, would rule as they did.

Yet the Michigan Supreme Court reversed and al-
lowed the demolition order to stand. How could this be
possible? How could the Supreme Court allow the impo-
sition of the drastic remedy of demolition instead of a less
invasive and less drastic abatement remedy? The answer
lies in a provision of the City’s applicable ordinance and
the Supreme Court’s interpretation of the ordinance.

The Brighton ordinance (“BCO”) § 18-59 relied on
by the City states:

Whenever the city manager, or his designee, has de-
termined that a structure is unsafe and Aas de-
termined that the cost of the repairs would exceed

* Norman Hyman is of counsel to Strobl & Sharp, RC. He has devoted a substantial portion of his practice for four decades

to and has written articles and participated in numerous programs on zoning and land use issues. He thanks and credits
Mallory Field, Strobl & Sharp, PC., and Leslie Butler, The Law Offfices of Leslie A. Butler, PLLC, for their contribution
to the writing of this article, and acknowledges with appreciation the counsel he received from Susan Friedlaender, David
Pierson, and Ronald Reynolds.
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100 percent of the true cash value of the structure as
reflected on the city assessment tax rolls in effect pri-
or to the building becoming an unsafe structure,
such repairs shall be presumed unreasonable and ir
shall be presumed for the purpose of this article that
such structure is a public nuisance which may be
ordered demolished without option on the part of the
owner to repair. [Emphasis in original]. 7his sec-
tion is not meant to apply to those situations where
a structure is unsafe as a result of an event beyond
the control of the owner, such as fire, windstorm,
tornado, flood or other Act of God. If a structure
has become unsafe because of an event beyond the
control of the owner, the owner shall be given by the
city manager, or bis designee, reasonable time within
which to make repairs and the structure shall not be
ordered demolished without option on the part of the
owner to repair. [Additional emphasis added]. If
the owner does not make the repairs within the
designated time period, then the structure may be
ordered demolished without option on the part
of the owner to repair. The cost of demolishing
the structure shall be a lien against the real prop-
erty and shall be reported to the city assessor, who
shall assess the cost against the property on which
the structure is located.?

It should be noted that this section of the BCO:

(1) Establishes a presumption that if the cost of
repairs exceeds 100% of the true cash value of
the structure on the tax roll “such repairs shall
be presumed unreasonable (and) may be ordered
demolished without option on the part of the
owner to repair’;

(2) Provides no standards for rebutting the pre-
sumption; and

(3) Gives some owners the right to repair an un-
safe structure without regard to cost of repair.

The Supreme Court appears to agree in a footnote
that the “unreasonable-to-repair presumption” turns on
whether the cost to repair exceeds 100% of the true cash
value of the structure for assessment purposes.” The or-
dinance sets forth no other presumption, nor does it set
forth any standards for rebutting the presumption; rather,

3 Brighton Code of Ordinances (“BCO”) § 18-59.
4 495 Mich at 215 n 2.

it gives the property owner only the right to rebut the
building official’s determination as to cost to repair.
The ordinance goes on to provide:

An owner of a structure determined to be unsafe
may appeal the decision to the city council. The
appeal shall be in writing and shall state the ba-
sis for the appeal.... The owner or his agent shall
have an opportunity to be heard by the city coun-
cil at a regularly scheduled council meeting. The
city council may affirm, modify, or reverse all or
part of the determination of the city manager, or
his designee.’

The building official determined that the structures
were unsafe in violation of the BCO and were a public
nuisance. That determination was not an issue on the ap-
peal. But the building official went on to determine, with-
out hearing, that the cost to repair exceeded the true cash
value of the structures and therefore “it was unreasonable
to repair these structures consistent with the standard set
forth in BCO § 18-59 ....”¢ The record discloses that cost
to repair was the only standard in § 18-59 and the only
issue considered by the building official. The building of-
ficial then ordered the Bonners to demolish the structures.

The Supreme Court’s decision does not refer to any
findings made by the City Council on the Bonners” appeal
relating to the unreasonable—to-repair presumption of
BCO § 18-59 other than “that the structures were unrea-
sonable to repair under BCO § 18-59.” It appears that the
City Council simply chose to accept the building official’s
“finding” on cost to repair and to reject the evidence the
Bonners proffered to the Council on the cost issue, with-
out specific reference to any proofs on the unreasonable-
to-repair presumption. As I suggest infra, in discussing the
unreasonable-to-repair presumption, the Supreme Court
did not address the threshold, and I submit, the key ques-
tion: Does a presumption which is based on cost to repair,
whether rebuttable or not, violate due process?

Il. Abatement of Nuisances: Precedent in
Michigan and Throughout the United States

As pointed out by the trial court in Bonner, “due process
demands ... that the means selected shall have a real and
substantial relation to the object sought to be attained.””

5 BCO§ 18.61.
6 Bonner, 495 Mich at 215.
7  McAvoy v HB Sherman Co, 401 Mich 419, 436; 258 NW2d
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Applying that due process principle to the Bonner
facts, the trial court stated:

Two rationales for this provision of the ordinance
[§18-59] have been proffered, but neither the
proffered rationales nor any other conceived of
by this Court can support the contested provi-
sion of this ordinance. The City argues that there
is a legitimate interest advanced by the ordinance
because the demolition of unsafe buildings pro-
motes the public safety. Certainly, the demoli-
tion of unsafe structures promotes the legitimate
interest of public safety. However, public health
and safety is not advanced any more by the provi-
sion denying property owners an opportunity to
repair than the interest in public health and safety
would be advanced if the ordinance required the
City to permit a reasonable opportunity to make
such repairs. If an owner voluntarily repairs the
home and brings it up to code, then the property
is no longer a public health and safety hazard.
Therefore, the interest is no more advanced if the
property is demolished by the City than if the
property is repaired by the owner to the City’s
standards.®

In affirming the trial court, the Court of Appeals held:
We hold that BCO § 18-59 violates substantive

due process because it is arbitrary and unreason-
able, constituting a whimsical ipse dixit; it denies
a property owner the option to repair an unsafe
structure simply on the basis that the city deems
repair efforts to be economically unreasonable.
When a property owner is willing and able to
timely repair a structure to make it safe, prevent-
ing that action on the basis of the ordinance’s
standard of reasonableness does not advance the
city’s interest of protecting the health and welfare
of its citizens. We do not dispute that a permis-
sible legislative objective of the city under its po-
lice powers is to protect citizens from unsafe and
dangerous structures and that one mechanism for

414 (1977) (quoting Nebbia v New York, 291 US 502, 525
(1934)).

8 Bonner v. City of Brighton, Case No. 09-24680-CZ (Liv.
Cty. Cir. Ct. Nov 23, 2010), reprinted at Petition for Writ of
Certiorari to the Michigan Supreme Court, App. D, avail-
able at  http://sblog.s3.amazonaws.com/wp-content/up-
loads/2014/08/Bonner-Petition.pdf.

advancing that objective can entail demolishing
or razing unsafe structures. But BCO § 18-59
does not bear a reasonable relationship to this
permissible legislative objective. Kyser, 486 Mich
at 521. 'There are two ways to achieve the leg-
islative objective, demolition or repair, either of
which results in the abatement of the nuisance or
danger of an unsafe structure. There is simply no
sound reason for prohibiting a willing property
owner from undertaking corrective repairs on the
basis that making such repairs is an unreasonable
endeavor, given that the repairs, similar to demo-
lition, will equally result in achieving the objec-
tive of protecting citizens from unsafe structures.’

The Court of Appeals also held that BCO § 18-59

violates procedural due process:

We also determine that BCO § 18-59 does not
provide adequate procedural safeguards to satisfy
the Due Process Clause. Before potentially de-
priving plaintiffs or any city property owners of
their constitutionally protected property interests
through demolition predicated on a determina-
tion that a structure is unsafe, the city was con-
stitutionally required to provide plaintiffs with
a reasonable opportunity to repair the unsafe
structure, regardless of whether doing so might
be viewed as unreasonable because of its cost. In
addition to notice, a hearing, and an impartial
decision-maker, which are provided for in § 18
of the BCO, the city should have also provided
for a reasonable opportunity to repair an unsafe
structure, limited only by unique or emergency
situations. Precluding an opportunity to repair
on the basis that it is too costly in comparison
with a structure’s value or that making repairs is
otherwise unreasonable can result in an errone-
ous and unconstitutional deprivation of a prop-
erty interest, i.e., a deprivation absent due process
of law. Giving a property owner the procedural
protection of a repair option is the only way the
city’s ordinances could withstand a procedural
due process challenge."

BCO § 18-59, by its terms, in fact establishes that
the goal of the ordinance— elimination of unsafe struc-
tures—can be met by means less invasive than demoli-

9 Bonner, 298 Mich App at 714-15 (footnotes omitted).
10 Id at 716-17 (footnotes omitted).
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tion. It exempts from the no-option demolition require-
ment structures that have become unsafe as a result of
events “beyond the control of the owner.” Of course, if
a structure is unsafe, whether its unsafe condition results
from events within or beyond the control of the owner
has no relation to the goal of eliminating unsafe struc-
tures. This disparity in treatment has no connection with
the purpose of the ordinance and no rational basis. The
exemption leads to the conclusion that the cost of repair
test of BCO § 18-59 does not meet the constitutional re-
quirement of a “real and substantial relation to the object
sought to be attained.”"!

A reading of the Court of Appeals and Supreme Court
Bonner decisions and the record before the City shows
that on the demolition issue, the entire focus was on cost
to repair. Cost to repair was the only factor considered at
any level of the case. In their appeal to the City Council,
the Bonners offered testimony that the repairs needed to
bring the structures to code would cost less than the true
cash values of the structures, but the City Council accept-
ed the building official’s determination that the structures
should be demolished. The Court of Appeals and the Su-
preme Court both accepted the City Council’s approval
of the building official’s factual finding on cost to repair.
There was no discussion before the City Council on any
issue other than the cost to repair/unreasonable-to-repair
presumption. And neither the Court of Appeals nor the
Supreme Court discussed any issue other than cost to re-
pair. In essence, the Court of Appeals concluded that cost
to repair was irrelevant, while the Supreme Court thought
it could be the basis of a demolition order and accepted
without review the City Council’s upholding of the build-
ing official’s determination.

BCO §18-59 states that there is no option other than
demolition if it is determined that the cost of repair ex-
ceeds the true cash value of a structure based on the City’s
assessment rolls. In spite of some language in the opinion
that will be discussed infra, the totality of the Supreme
Court’s decision, including its footnote 2, shows that the
Court focused on the “unreasonable-to-repair presump-
tion” created by$§18-59, which provided that if cost to re-
pair exceeds the true cash value of a structure, demolition
is the only option.'

To support its holding, the Bonner Court of Appeals
relied in part on Comm’r of State Police v Anderson." In
Anderson, the question was whether the defendant should

11 See McAvoy, 401 Mich at 435-36.
12 495 Mich at 215 & n 2.
13 344 Mich 90; 73 NW2d 280 (1955).

be required to demolish his building in order to abate a
fire hazard. The Anderson Court stated:

As plaintiff concedes, this statute must be ad-
ministered with caution. The remedy prescribed
should be no greater than is necessary to achieve
the desired result. It was shown that the principal
and only source of fire would be from trespassers
or vandals. To say that the houses are old and
dilapidated does not alone justify their razing or
make them a nuisance.

kK

It has been decided in a number of cases that
something less than destruction of the entire
building should be ordered where such will elim-
inate the danger or hazard. See 14 ALR2d 92;
9 Am Jur, Buildings § 40, p 236. The need for
repairs and alternations [sic] does not in this case
constitute the fire hazard and therefore it is not
necessary that we order them. The purpose of
the statute is to eliminate the hazard, not to make
the houses tenantable. This purpose can best be
achieved in this instance by action less drastic
than razing."

In Bonner, the Supreme Court did not refer to An-
derson, and, 1 suggest, sub-silentio strayed from Anderson.

The Bonner Court of Appeals also cited cases elsewhere
in the United States in support of its decision, and its deci-
sion was in line with the discussion and cases in the ALR2d
and Am Jur notes cited in Anderson. Our constitutional ju-
risprudence makes clear that where a police power goal can
be achieved by more than one remedy, due process requires
that the remedy that is least intrusive or invasive of personal
rights, including property rights, be allowed."

In Lawton v Steele, the U.S. Supreme Court stated that
in effectuating an exercise of a valid police power interest,
“the means [must be] reasonably necessary for the accom-
plishment of the purpose, and not unduly oppressive upon
individuals.” ' Thus, as the Michigan Supreme Court stat-
ed in Anderson, “the remedy prescribed should be no greater
than is necessary to achieve the desired result.”"”

I have found no Michigan case that allowed a mu-
nicipality to prohibit repair of a structure to bring it into

14 Id at 95-96.

15 See Shelton v Tucker, 364 US 479, 488 (1960).
16 152 US 133, 137 (1894).

17 344 Mich at 95.
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compliance with code or to abate a nuisance, public or
private, because the cost to repair exceeds the value of the
structure. Moreover, I am not aware of any Michigan cas-
es, excluding cases of hazards posing an imminent threat
to public safety, which have excluded abatement less inva-
sive than demolition. I submit the Supreme Court’s Bon-
ner decision is a departure, and an unacceptable one, from
established Michigan law.

The Michigan Supreme Court has also recognized in
other contexts the principle that extreme and drastic rem-
edies will be avoided when less extreme remedies are avail-
able. Thus, the Supreme Court has held that dismissal of
a case under MCR 2.313(B)(2)(c) for discovery violations
“is to be applied only in extreme cases.”"®

Likewise, in a nuisance abatement case, the Court of
Appeals stated:

We recognize that the appointment of a receiver
is a remedy of last resort, and should not be used
where another, less drastic remedy exists. How-
ever, the appointment of a receiver is appropriate
when other attempts have failed and a property
owner has repeatedly refused to comply with the
court’s orders.

The record in Bonner not only supports the Court of
Appeals’ holding that BCO § 18-59 deprived the Bon-
ners of their substantive due process rights, but also that
§ 18-59 deprived them of their procedural due process
rights as well. By focusing only on the § 18-59 cost to
repair/unreasonable-to-repair presumption, the Supreme
Court held that the Bonners’ willingness to repair the
structures to conform to code, without regard to cost, was
irrelevant. On the contrary, I submit, it was the Supreme
Court’s attention to the cost to repair provision that is
irrelevant. Rather, I submit that BCO § 18-59, as inter-
preted by the City and the Supreme Court, prohibited the
Bonners from proffering to abate the unsafe condition of
the structures by bringing the structures to code. Thus,
the Bonners were deprived of a meaningful remedy. That
procedural due process includes the right to a meaningful
remedy was stressed by the Michigan Supreme Court in
Mudge v Macomb County:

18 Schell v Baker Furniture Co, 461 Mich 502, 509; 607 NW2d
358 (2000) (internal citations and quotation marks omit-
ted). Accord Vicencio v Ramirez, 211 Mich App 501, 506;
536 NW2d (1995) (“Dismissal is a drastic step that should be
taken cautiously.”).

19 Ypsilanti Twp v Kircher, 281 Mich App 251, 273; 761 NW2d
761 (2008) (citations omitted).

The touchstone of procedural due process is the
fundamental requirement that an individual be
given the opportunity to be heard “in a mean-
ingful manner” Many procedural due process
claims are grounded on violations of state-created
rights as is the case here, rights that do not enjoy
constitutional standing. However, the right to a
hearing prior to the deprivation is of a constitu-
tional stature and does not depend upon the na-
ture of the right violated.?

In his important and oft-cited opinion for the U.S.
Supreme Court in Mullane v Central Hanover Bank &
Trust, Justice Jackson stated that the words of the Due
Process Clause “at a minimum ... require that deprivation
of life, liberty or property by adjudication be proceeded
by notice and opportunity for a hearing appropriate to
the nature of the case.”” In short, “within the limits of
practicability,”* a state must afford to all individuals a
meaningful opportunity to be heard if it is to fulfill the

promise of the due process clause.”

lll. The Brighton Ordinance Creates an
Irrebutable Presumption

The Bonner Supreme Court seems to have recognized
that a presumption such as

the demolition presumption of BCO § 18-59
must be rebuttable.” But to avoid the plain lan-
guage of BCO § 18-59 that there is no option
to demolition and to save § 18-59 from its in-
firmity, the Supreme Court determined that the
Bonners could, in fact, rebut the presumption.
After stating that “BCO § 18-59 does not specify
the manner in which the unreasonable-to-repair
presumption might be overcome,” the opinion
nevertheless posits:

A showing of reasonableness could therefore be
established by presenting a viable repair plan;
evidence from the challenger’s own experts
that, contrary to the City’s estimates, the re-
pair costs would not exceed 100 percent of the

20 458 Mich 87, 101; 580 N'W2d 845 (1998) (citations omitted).
21 339 US 306, 313 (1950).

22 Idac318.

23 Id (emphasis added).

24 See also Livonia Hotel v City of Livonia, 259 Mich App 116;
673 NW2d 763 (2003).
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property value; or evidence that the structure
subject to demolition has some sort of cultural,
historical, familial, or artistic value.?

This explanation ignores the express language of BCO §
18-59 that once a finding has been made that the cost of
repair exceeds the true cash value of the structure, there is
no option other than demolition.

Moreover, I submit that the Supreme Court’s sugges-
tion that the sole ordinance option of demolition can be
rebutted by a showing “that the structure subject to de-
molition has some sort of cultural, historical, familial, or
artistic value,” posits a rebuttability which is not mean-
ingful and is, for all practical purposes, illusory.

In Lucas v South Carolina Coastal Council,”” the U.S.
Supreme Court discussed whether an act that barred the
homeowner from building homes on his land constituted
an unconstitutional taking. Although the case was re-
manded to the lower court, the majority refused to accept
Justice Blackmun’s statement in his dissent:

The Court creates its new takings jurisprudence
based on the trial court’s finding that the prop-
erty had lost all economic value. This finding is
almost certainly erroneous. Petitioner still can
enjoy other attributes of ownership, such as the
right to exclude others, “one of the most essential
sticks in the bundle of rights that are commonly
characterized as property.” Kaiser Aetna v. United
States, 444 US 164, 176 (1979). Petitioner can
picnic, swim, camp in a tent, or live on the prop-
erty in a moveable trailer.”®

While Lucas was a takings case, the principle that
non-realistic or illusory rights will be given slight con-
sideration in evaluating whether constitutional property
rights have been invaded applies equally here. Not only
are the rebuttal factors posited by the Michigan Supreme
Court so unrealistic as to be illusory, but it is hard to
imagine how a court could subject a City’s subjective
findings on such factors to meaningful review. BCO §

25 Bonner, 495 Mich at 233.

26 Id. Moreover, unless the City’s findings on cost-to-repair and
these other factors are not subject to de novo judicial review, a
new area of litigation is opened up. And if the City’s findings
are not subject to de novo judicial review, procedural due pro-
cess is implicated.

27 505 US 1003 (1992).
28 Id at 1043-44.

18-59 thereby did not give the Bonners a reasonable,
realistic means of rebutting the demolition requirement.

Michigan’s courts have dealt with illusory remedies
in considering limitations period provisions in contracts.
In Cheboygan Cement Prods v Glawe, Inc,”® the Michigan
Court of Appeals discussed a contract provision that re-
quired a purchaser to make complaints about the prod-
uct in writing within three days of receiving the product.
The court stated, “it is clear that a three-day period for a
purchaser to make ‘exceptions and claims’ after a delivery
is insufficient to discover the consequences of using a
mixture of concrete that includes slag, thereby working a
hardship that would materially alter the contract.”® Al-
though the contract offered a remedy period, the remedy
period was so short that it was found to be unreasonable.
Michigan courts establish that “a contractual limitation
period must be reasonable if it is to be enforced in the
face of a longer statutory period.”!

In Rory v Continental Ins Co,** the court evaluated
a one-year statute of limitations period in an insurance
contract. The court concluded that contractual time
periods may be shortened as long as the time period is
considered reasonable. However, based on the facts, the
court held that “the one-year time limit was so short that
it acted as a practical abrogation of the right to bring a
lawsuit.”?

The due process requirement of a meaningful rem-
edy is also implicated by the Supreme Court’s attempt
to justify BCO § 18-59 by imagining possible ways to
rebut the ordinance’s demolition presumption (ways the
decision acknowledges are not contained in the ordi-
nance). I submit that the rebuttability suggested by the
Supreme Court is not meaningful, is illusory, and the
ordinance’s demolition presumption is for all practical
purposes irrebuttable.

As acknowledged by the Supreme Court, § 18-59
contains no standard other than cost to repair relating
to the demolition repair standard. In an attempt to avoid
the problem caused by the invalidity of the only standard
for demolition in § 18-59, the Supreme Court posited
possible ways of rebutting the standard. First, even if the

29 2014 Mich App LEXIS 989 (May 29, 2014).
30 Id at *30.

31 Mpyers v Western-Southern Life Ins Co, 849 F2d 259, 260
(CAG6 1988).

32 473 Mich 457, 512; 703 NW2d 23 (2005).
33 Idat468.
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standard were valid, none of the rebuttal standards posited
by the Supreme Court are in the ordinance. Second, add-
ing standards for rebutting an invalid ordinance cannot
validate an invalid ordinance.

In Saginaw v Budd,* the Supreme Court invalidat-
ed a building code ordinance that authorized the City’s
building official to order demolition of a house and garage
because of “inadequate maintenance, dilapidation, and
abandonment.” The Supreme Court stated:

The ordinance discloses that there was an im-
proper delegation of authority without definable
standards, a greater delegation of authority with-
out definable standards than delegations we have
passed judgment upon and have declared uncon-

stitutional in previous opinions.”

The Court then ruled:

We cannot, however, approve a judgment based
on an invalid ordinance and, therefore, are grant-
ing appellants’ request for relief:

“That section 201(a) of ordinance D-511 of the
City of Saginaw, Michigan be declared uncon-
stitutional as an improper exercise of the police
power of the municipality, and as an improper
delegation of legislative authority to an adminis-
trative official without precise standards to guide
his actions, and that the action taken under said
ordinance be set aside.”¢

34 381 Mich 173; 60 NW2d 906 (1988).
35 Idat 178 (citations omitted).
36 Id.

Saginaw v Budd teaches that a court cannot make an
invalid ordinance valid by inserting standards which did
not exist in the ordinance.

The Bonner Supreme Court recognized that “the es-
sence of due process is the requirement that a person in
jeopardy of serious loss [be] given a meaningful opportu-
nity to present their case ... before they are permanently
deprived of the interests at stake.”¥ The author submits
that the ordinance deprived the Bonners of that oppor-
tunity by depriving them of a meaningful opportunity to
avoid demolition by repairing the property.

IV. Conclusion

Bonner arose in the context of a concern with elimi-
nating blight, fueled by the recent economic problems
confronted by Michigan. Bonner also involved facts, in-
cluding structures not well maintained for a long period
and property owners who were not fully cooperative with
city officials, which makes the City’s actions in the case
perhaps understandable. However, these facts did not jus-
tify a departure by the Supreme Court from accepted due
process law. The Court of Appeals decision should have
been affirmed.

37 495 Mich at 238-39 (citations omitted).
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An Agricultural Law Analysis of
Green Acres and the City:

A Curly Pig Tale of a Problem

by Gregory J. Gamalski* and Jacob High**

A lawyer who does not work regularly with real estate
clients in rural areas might be surprised by some of the
statutes and rules that affect rural real estate, especially ag-
ricultural real estate. The ten million acres of agricultural
land in Michigan contain 56,000 farms, which produce
$5.7 billion in products annually. These farms and other
lands are eligible for favorable treatment under certain leg-
islation and can take advantage of real property tax relief
and transfer exemptions under the General Property Tax
Act,' and Farmland and Open Space Preservation Act.”

Other statutes and programs are available to farm-
ers, regardless of local population density or location, be
it rural Leelanau County in the bucolic "Little Finger”
of Michigan near Traverse City or urban areas like the
City of Detroit. Some of these enactments can also be
applied to so-called urban agriculture and urban farms.
For instance, exemptions under the General Property Tax®
for certain transfers* of agricultural property allow certain

1 MCL211.1 et seq.
2 MCL 324.36101 et seq.

3 General Property Tax Act, MCL 211.1 et seq; PA 206 of
1893, as amended.

4 Under MCL 211.27a(6), transfers are defined as “the convey-

property owners to avoid the so called “uncapping”(or,
more exactly, the reassessment),” of real property upon
transfer. In addition, there are certain tax credits available
to farm owners enrolled in farmland preservation pro-
grams (but not available to mere home dwellers) that can
help agricultural enterprises survive and thrive.®

As Oliver Wendell Douglas learned, Green Acres can

contain some surprising situations for a city lawyer.” Paul

ance of title or a present interest in property, including the
beneficial use of the property, the value of which is substan-
tially equal to a fee interest but there are myriad exemptions.”
See MCL 211.27a (6) and (7) regarding conveyances of agri-
cultural land.

5  The transfer allows an assessor to reassess. See MCL 211.27a(3).
Assessment does not mean “evaluate” or “appraise” in this con-
text. It really means something more like “levy.” The assess-
ment term means the property stands as surety for the taxes
owned and is thus assessed or, if one likes, burdened with the
taxes. Likely, this is a distinction without a difference in the
end since the assessor does evaluate the value in arriving at the
amount to be assessed as taxes.

6 See, e.g., the Farmland and Open Space Preservation Act, MCL
324.36101 et seq.

7 Oliver Wendell Douglas was a befuddled lawyer turned farmer

Gregory J. Gamalski is a shareholder with Giarmarco, Mullins & Horton, PC in Troy, Michigan. He concentrates his

practice in the area of real estate law, primarily working with residential builders and developers on condominium and

land development matters.

The authors are part of the Real Property Law Section’s inaugural future leadership program which pairs current Section
members and younger lawyers to encourage participation in the Section’s activities. This article is the result of their par-
ticipation in that program. The authors wish to thank Jonathon Kirkland, a third-year law student at the University of
Detroit-Mercy School of Law for bis assistance with this article.

** Jacob High graduated from Thomas M. Cooley Law School in 2012, and concentrates bis practice in appellate advocacy
and bankruptcy. He is also a member of the Young Lawyers Section of the State Bar of Michigan.
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Henning and Jay Sommers, Eddie Albert, and Eva Gabor
would appreciate some legal tools an ambitious country
mouse might try to apply when he or she arrives in the Big
City with high hopes of plying the farm-steading trade
in the urban milieu.® Using some of these statutes, that
country mouse might apply rural business savvy and legal
guile in the Big City in a fashion that one must think
would greatly amuse Mr. Haney or that enigmatic sage of
Hooterville and schoolboy genius, Arnold Ziffel.” Thus,
with the table set, let's embark on a discussion that might
be called “An Agricultural Law Analysis of Green Acres
and the City.”

I. Exemption Generally: Residential,
Agricultural and Forest Property

The Michigan Constitution states that “[t]he legisla-
ture shall provide for the uniform general ad valorem taxa-
tion of real and tangible personal property not exempt by
law except for taxes levied for school operating purposes.”'°
The General Property Tax Act mirrors the requirement of
the Michigan Constitution, governs property taxes gener-
ally in the State of Michigan, and lists several exemptions
from taxation."

In 1994, voters passed Proposal A, amending Article
9, § 3 of the Michigan Constitution to limit the annual
increase in property tax assessments and to authorize en-
abling legislation.' Many changes to the ad valorem taxa-
tion of Michigan real property followed, including acts

in the rural situation comedy Green Acres. See http://www.
imdb.com/title/tt0058808/ and http://en.wikipedia.org/wiki/

Green Acres

8 Paul Henning was the producer of Beverly Hillbillies, Petticoat
Junction, and Green Acres, the so-called “rural comedies,” which
all regretfully ended in 1971 in a night of the long knives series
of cancellations called the “rural purge”; Lassie was put out to
pasture too, along with the mentioned programs. See http://
en.wikipedia.org/wiki/Green Acres#.22Rural purge.22 can-

cellation

9 Mr. Haney was the scheming local businessman often at-
tempting to enmesh Oliver Wendell Douglas in various mad-
cap commercial investments or schemes. Arnold Ziffel was the
porcine prodigy and “son” of Fred and Doris Ziffel, fellow resi-
dents of the hamlet Hooterville that was the setting for most
of the Green Acres antics.

10 Michigan Const, Art 9, § 3.
11 MCL 211.1 et seq.

12 School Finance Reform in Michigan Proposal A: Retrospec-
tive; Office of Treasury Analysis, Dec 2002;, available at

http://www.michigan.gov/documents/propa 3172 7.pdf

implementing a principal residence exemption' from lo-
cal school taxes and exemptions for qualified agricultural
property.’ For instance, a principal residence is exempt
from up to eighteen mills of local school operating pur-
poses provided by law.” This is colloquially referred to as
the “homestead” or principal residence exemption (PRE).
The owner may claim the PRE by filing an affidavit with
the local tax-collecting unit on or before June 1 or on or
before November 1 of any given year (the latter affecting
only the December 1 tax bill). Once claimed, the PRE
continues until circumstances change, such as when the
property is no longer the claimant’s principal residence.
The form for the affidavit is available on the Department
of Treasury web site.'®

As a general rule, Michigan residents may only have
one principal residence.” However, in 2008 the Legisla-
ture amended the statute to allow the owner of a property
that has a current PRE to retain the PRE for up to three
years on another property that was previously exempt as
a principal residence.”® An owner will qualify for this ex-
ception if the property is not occupied, is for sale, is not
leased, and is not used for any business or commercial
purpose. Thus in practice, one who has purchased a new
home can continue the PRE on one’s old home if is not
sold for up to three years. Mortgagees and land contract
vendors who foreclose their interests and become owners
can also claim the exemption on the property. The De-
partment of Treasury requires the owner to submit a form
for this exemption."

Stege v Dep'r of Treasury, heard by the Michigan Court
of Appeals in 2002, opened another exception to the “one
principal residence.”® Petitioners were William and Cher-

13 MCL 211.7cc and MCL 211.7dd; see also Form 2368 Princi-
pal Residence Exemption Affidavit, available at htep://www.

michigan.gov/documents/2368f 2605 7.pdf

14 See Form 2368 and Instructions.

15 See MCL 211.7cc(1). The Michigan Department of Treasury
has published guidelines on the principal residence exemption.
See Publication 2856 9Rev.03-13, available at htep://www.

michigan.gov/documents/2856 11014 7.pdf
16 Form 2368, Principal Residence Exemption Affidavit.
17 MCL 211.7cc(2).

18 MCL 211.7cc(5).

19 Form 4640, available at http://www.michigan.gov/documents/
taxes/4640 231633 7.pdf

20 Stege v Dep't of Treasury, 252 Mich App 183; 651 NW2d 164
(2002). Note further the teapot tempest that swirled around

a high-ranking government official, (see Dezroit Free Press, Aug
27, 2014), which suggests the PRE process is fraught with

Spring/Summer 2014

Page 27



G

‘ MICHIGAN
REAL PROPERTY REVIEW

rie Stege, a married couple who lived separately. William
lived in Illinois where he lived and maintained his princi-
pal residence, and Cherrie lived in Suttons Bay, Michigan
where she maintained her principal residence. William
and Cherrie Stege claimed a property tax credit on their
Illinois state income tax returns toward their income tax
liability for the Illinois home. On their Michigan return,
petitioners claimed a Michigan homestead exemption
each year for Cherrie’s home in Suttons Bay, Michigan.

The court held that “the Michigan homestead ex-
emption does not prohibit both a Michigan property tax
homestead exemption for a Michigan home and a simul-
taneous Illinois homestead income tax credit for a sepa-
rate Illinois home [italics added].”®' The court reasoned
that although “the Michigan homestead provision prohib-
its the claiming of more than one exemption in any state,
it only prohibits the claiming of more than one exemp-
tion, nor the claiming of an exemption and a credit.”*
Further, “[e]xemptions and credits are distinct creatures
of tax law—exemptions preclude any tax liability, while
credits are applied to tax liability, if any.”*

The court’s holding opens the door to other owners in
similar situations. But those are not the only exemptions
or credits available, and the rural practitioner should be
aware of other exemptions that are not typical of the sub-
urban residential real estate situation. Having established
some concepts related to the PRE as a framework, we
now turn to the agricultural and timberland exemptions.
These exemptions are available to some rural or agricultural
real estate owners. One should keep in mind that, for the
purposes of these statutes, “agricultural” use need not be
based on the zoning classifications alone. While the zoning
classifications may be determinative at times, the agricul-
tural exemption under MCL 211.7dd(d) is based on actual
use, not just zoning classifications. Perhaps Oliver Wendell
Douglas need not have moved to the country at all if he
wanted to be a gentleman farmer, at least in Michigan.

Under the General Property Tax Act Section 211.7¢e,
agricultural land is entitled to the Qualified Agricultural

subtle peril. It appears that Mr. Baird bought a house and
that his sellers did not rescind the PRE. Baird, unwittingly or
not, did not notify the assessor—and the exemption continued
for three years. During the same period, his wife and family
lived in a home in Illinois, which also had an exemption. Baird
might have benefited from the counsel of a Michigan attorney
familiar with the Stege holding and the PRE rules.

21 252 Mich App at 195.
22 Idat 194 (citing MCL § 211.7cc, 211.7dd).
23 Idat 194.

Property Exemption. The Qualified Agricultural Property
Exemption exempts certain defined property from eigh-
teen mills of school operating purposes. As an example,
Holly Township in Oakland County levies a total of about
56 mills. On a non-homestead or property that is not a
principal residence with a true cash value of $400,000
(and therefore an assumed taxable value of $200,000), the
property tax bill is about $11,200.%* But if the Qualified
Agricultural Exemption is used, the real property taxes are
reduced by 32%, to about $7,600; likewise, a PRE yields
the same result.

A. Agricultural Exemption Issues
and Procedures

For these purposes, “Qualified Agricultural Property”
is either: (1) property that is classified as agricultural,
or (2) property that is not classified as agricultural, but
which nonetheless uses more than 50% of its acreage for
agricultural uses.”

The definition allows for some interesting alterna-
tive scenarios. For example, in theory, a property may be
classified or zoned as residential, but be eligible for the
exemption if more than 50% of the acreage is used for ag-
ricultural purposes regardless of the zoning classification.
Or, if a property is classified by zoning as agricultural, the
owner can still qualify for the exemption even if none of
the property is used for agricultural purposes.

Imagine if porcine urban pioneer Arnold Ziffel and
his cousin Daisy Ziffel**— perhaps on the advice of Mr.
Haney or maybe Oliver Wendell Douglas, Esq., doughty
legal mind that he is—claim the Qualified Agricultural
Exemption for three-quarters of an urban acre on which
they have planted asparagus, radicchio, escarole, and aru-
gula on a farm near Detroit’s own Green Acres.”” Assum-
ing that their plots are in fact in true agricultural pro-
duction with these high-priced delicacies, might not even
Oliver Wendell Douglas win that case in front of the as-

24 See State of Michigan Property Tax Estimator, https:/treas-
secure.state.mi.us/ptestimator/PTEstimator.asp Holly Town-
ship, Holly Schools, Oakland County, Michigan.

25 MCL 211.7dd(d); MCL 324.26101; State Tax Commn Bul-
letin No. 4 of 1997, available at http://michigan.michigan.

gov/treasury/1,1607,7-121-1751 2228-7871--,00.html

26 Daisy Ziffel is Arnold’s younger cousin with whom Arnold lives
in the Green Acres reunion film called Return to Green Acres,
CBS May 1990. See http://www.imdb.com/title/tt0100481/

27 Green Acres is a neighborhood in Detroit bordered on the
north by Eight Mile Road and on the West by Livernois.

Page 28

Spring/Summer 2014



G

‘ MICHIGAN
REAL PROPERTY REVIEW

sessor or Michigan Tax Tribunal? Regardless of zoning, if
more than 50% of the land is used for agriculture, the
exemptions should apply.

Additionally, the sale of Qualified Agricultural Prop-
erty is not a “transfer of ownership” or an uncapping event
that reassesses the property.”® Likewise, a sale of Quali-
fied Forest Property is not a transfer for re-assessment
purposes.”” In most other instances when real property
in Michigan is sold, the sale triggers a so-called uncap-
ping event, and the taxable value—which is usually lower
than the State Equalized Value (SEV)—rises to the SEV,
thus increasing total property taxes. Transfers of Qualified
Agricultural Properties and Qualified Forest Properties do
not uncap provided that: (1) the property remains Quali-
fied Agricultural Property or Qualified Forest Property af-
ter the transfer, and (2) the new owner files certain forms
with the local assessor’s office and the register of deeds
where the property is located after the transfer is made.*

B. Practical Examples

In any of these instances, there are a number of fact-
specific scenarios that require deeper analysis. Improved
parcels, especially those with a functioning house or re-
lated commercial operation, may only partially qualify for
the Qualified Agricultural Exemption, and the local unit
of government may require satisfactory proof that land
not zoned for agricultural use is indeed being farmed be-
fore granting the exemption or credit. Thus, Arnold and
Daisy may have a tough row to hoe. Nonetheless, note
that the modest urban homestead in which they reside
on an adjoining lot gets the PRE. An owner may also be
able to claim the Qualified Agricultural Exemption on a
contiguous parcel owned by the same taxpayer, so long as
certain conditions are met.”’

28 MCL 211.27a(7)(n).
29 MCL 211.27(a)(7)(0).

30 See Form 3676, available at htep://www.michigan.gov/
documents/3676f 2690 7.pdf, regarding Qualified Agricul-

tural Property as an example.

31 MCL 211.34¢(2)(a) more precisely defines “contiguity” and
the type of parcel that qualifies. See also “Property Classifica-
tion: Issued by the Michigan State Tax Commission, Issued
December 2013,” available at http://www.michigan.gov/docu-
ments/treasury/ClassificationRealProperty 195107 7.pdf pg.
5. For instance, contiguity is not broken if: (1) the parcels
are in different taxing units (part in one city and another in
adjoining township), or (2) if a road or right of way is dedi-
cated after the property is acquired. Contiguity does require
all parcels for which the exemption is claimed be immediately
adjacent to each other.

Meanwhile, back in Hooterville, Michigan, Oliver
Wendell Douglas can in fact claim the Qualified Agri-
cultural Exemption on land that is zoned as agricultural
or classified as such by the Assessor or State Tax Com-
missioner. Even fallow land that is not actively farmed, if
designated as such under local ordinance, can claim Qual-
ified Agricultural Exemption**—a good thing for Mr. Oli-
ver Wendell Douglas, given the limited success he usually
has at his second profession. In any case, a real farmer, a
fictional farmer, or an owner of agriculturally designated
land has several steps to follow in order to claim the ex-
emption if the property is not already exempt. And the
steps are more complicated when the Qualified Agricul-
tural Property changes hands.

Let us start with an assumption that there is possible
Qualified Agricultural Property that could use the exemp-
tion. If the land is not zoned or classified by the assessor as
agricultural, in order to claim the Qualified Agricultural
Property Exemption based on more than 50% of the land
being used for agricultural purposes, one must file Form
2599 on or before May 1 of a given year. If no exemption
has yet been claimed and Form 2599 is filed, the exemp-
tion becomes effective for taxes in that year if the May 1
deadline is met.

If one is buying land currently designated as Qualified
Agricultural Property, one must proceed with caution in
order to preserve the exemption. There are several forms
to file, and the unwary might miss a step without a proper
checklist or at least an understanding of how to proceed.
First, one will, of course, file the required Property Trans-
fer Afhdavit. Note that more recent changes in the law
have increased the fines for failure to file that form—up to
$1,000 for non-residential property in some cases.” Thus,
Oliver Wendell Douglas, if buying more land, must make
sure he files the Property Transfer Affidavit, Form 2766.

But, having filed Form 2766 with the local assessor,
one must still make sure to preserve an existing Qualified
Agricultural Property exemption on the added acreage
just bought by completing Form 3676. That form is then
sent to the local assessor, who in turn signs the form and
returns it to Oliver Wendell Douglas (or any other agri-
cultural land buyer intending to preserve the Qualified
Agricultural Exemption), and that form is then recorded

32 See State Tax Comm’'n Qualified Agricultural Property Exemp-
tion Guidelines, Dec 2013, p 2, available at http://michigan.
gov/documents/Qualified Agricultural Prop 139854 7.pdf
[hereinafter Exemption Guidelines].

33 MCL 211.27b (1). The fine can go as high as $20,000 should
a rare property worth more than $100 million be affected.
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in the Register of Deeds by the buyer.**

The important takeaway for the unwary practitioner
is that both Property Transfer Afhdavit Form 2599 and
a Qualified Agricultural Exemption Affidavit Form 3676
must be filed when agricultural land is purchased or one
risks losing the favored property tax treatment and incur-
ring an uncapping event.

If a property is uncapped and the assessment goes up,
the property can be recapped by filing the affidavit at a
later date—even years later. No refund of the taxes paid is
issued, but the owner can at least reclaim the capped as-
sessment prior rate. Five conditions must be met in order
for this to happen, however: (1) the purchaser of the prop-
erty must qualify—and would have—except for the fact a
timely Form 3676 has not been filed; (2) the assessor un-
caps in the year following the transfer; (3) the purchaser
either discovers or chooses to claim the exemption; (4) the
purchaser files Form 3676; and (5) the property was quali-
fied for the exemption for each year back to and including
1999.% The same exemption process, but with different
forms, is used for Qualified Forest Property.

Farm margins being tight, every nickel saved counts,
and those saved mills are nothing to sneeze at. But if both
Form 2599 and Form 3676 are filed, there is no uncap-
ping event and the exemption from school operating mill-
age will be preserved. One curious aside to be noted by
a real estate investor’s lawyer or an estate planner is that
a transfer of Qualified Agricultural Property from say,
parents, to a family limited liability company, does not
result in an uncapping event even if the total ownership
has changed. This would be true of any sale of Qualified
Agricultural property or Qualified Forest Property, even
to unrelated third parties as long as proper forms and proce-

dures are followed.

C. Beware Recapture Trap

Still, a trap for the porcine Arnold Ziffel and other
Michiganders exists in one additional provision of Michi-
gan’s Qualified Agricultural Property Exemption: there
is a recapture provision so that if Qualified Agricultural
Property is subsequently used for non-agricultural use, the
county treasurer must recapture the previous seven years

of capped assessments. This also applies to the Qualified

34 See Form 3676 and Instructions, available at http://www.
michigan.gov/documents/3676f 2690 7.pdf
35 MCL 211.27a(8). See also instructions, pp 21-22, available at

http://www.michigan.gov/documents/Qualified Agricultur-
al Prop 139854 7.pdf

Forest Property Exemption.* Translated, this means that
if the exemption is claimed today, in 2014, and then in
2020 the land is developed as a shopping center or sub-
division, the treasurer figures out the higher assessment
based on the 2014 assessment without the Qualified Ag-
ricultural Property Exemption; the treasurer then collects
those taxes for past years at a higher rate. There is a con-
tinuous seven year look back. Thus, if the Qualified Ag-
ricultural Exemption were in place in 2014, and the land
was developed in 2035 while still subject to the Qualified
Agricultural Exemption, the look back would be to 2028,
and the assessment recapture would be based on the pre-
vious seven years. This is designed to forestall speculation
and encourage preservation of agricultural land. Similar
rules apply when land is sold.

If the new buyer does not intend to continue the
Qualified Agricultural Property Exemption, the buyer
should file Form 3673, Notice of Intent to Rescind the
Qualified Agricultural Exemption. This is different than
Form 2743, Request to Rescind Qualified Agricultural
Property Exemption. Form 2743, is filed by an owner af-
ter the owner changes the use. Thus, Form 2743 is like the
rescission of a PRE.

By contrast, Form 3673 serves a different function. A
buyer files Form 3673 before a change in use occurs. For
example, assume the sales closes. If Form 3673 is properly
filed with the local unit of government, the change in use
occurs when Form 3673 is filed but it will not become
effective if the actual sale does not close within 120 days.
A buyer of Qualified Agricultural Property who intends
to change the use would be very wise to file Form 3673
because if the buyer does so and the sale closes, the re-
capture obligation is that of the seller and not the buyer.
Otherwise, the recapture of the taxes is collected from the
buyer, not the seller. Thus, buyers of any suspected Quali-
fied Agricultural Property are wise to inquire if the land is
subject to a Qualified Agricultural Property Exemption,
especially if a change in use is contemplated.

D. Qualified Forest Property Program

Additionally, there are other rules that can exempt
certain timberlands from the eighteen mill state school
operating millage under Michigan’s Qualified Forest
Program.”’

To qualify as forest property, the parcel must meet
conditions as determined by the Michigan Department of

36 See Exemption Guidelines, supra note 32, App, p 24, Question
4 and Answer.

37 MCL 211.7jj[1].
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Agriculture and Rural Development Agency.”® First, the
parcel must be not less than 20 contiguous acres in size.
If the parcel is less than 40 acres, then at least 80% of the
property must be stocked with productive forest capable
of producing forest products. If the parcel is 40 acres or
more, not less than 50% of the property must be stocked
with productive forest.*

If an owner meets these conditions, the owner can
contact the local conservation district or the Department
of Agriculture and Rural Development for further in-
structions.’ The Department will advise the owner of the
exemption process, which also includes obtaining a forest
management plan, filling out a form provided by the de-
partment, and a $50 filing fee.

The seemingly-difficult task of obtaining a “forest
management plan” may frighten owners. However, it ap-
pears that the Legislature intentionally tried to make this
exemption very easy for owners to obtain—the statutes
direct the Department to assist owners in obtaining this
exemption if they ask. Regretfully, the rural television
comedy canon suggests no great characters whose foibles
can provide illustrations, though Michigan folklore pro-
vides a mythic hero who might suffice. Thus, Paul Bunyan
and his Babe, the Blue Ox, could perhaps qualify some of
their holdings.

Note also that a Christmas tree farm is considered an
agricultural use, not a forest property use.!

E. Farmland and Open Space Preservation

Aside from the exemption from the eighteen mill
education millage as Qualified Agricultural Property or
Qualified Forest Land, land owners can enroll agricultural
properties in the Farm Land and Open Space Preserva-
tion tax credit program. This program gives a landowner a
credit against income taxes due the State of Michigan (not
a mere deduction against income).” Under this statute,
the landowner receives a tax credit on property taxes in
excess of 3.5% of the landowner’s income. The Michigan
Department of Agriculture gives the following example:

38 See Instructions for New Applicants to Qualified Forest Pro-

gram, available at http://www.michigan.gov/documents/
mdard/Instructions for New QFP Applicants 426797 7.

pdf
39 MCL 211.7jj[1](16) () (i-iii).
40 MCL 211.7jj[1](2).

41 Exemption Guidelines, supra note 32, p 8.

42 MCL 324.36101 and Farmland and Open Space Preservation
Frequently Asked Questions, available at http://michigan.mich-

igan.gov/mdard/0,4610,7-125-1599 2558-10312--,00.html

[I]f the owner has an income of $20,000 and
property taxes on the farm total $2,000, he/she
would subtract $700 (3.5 percent of $20,000)
from the $2,000 property tax for an income tax
credit of $1,300.4

However, at some point, a landowner’s income can
be too large to take advantage of the credit (i.c., the value
of the credit declines as income rises). But the Farm Land
and Open Space Preservation Act also has other benefits
that might nonetheless justify enrollment. Land enrolled
in the program cannot be assessed for a future water and
sewer improvements assessment, though it does not avoid
payments for an assessment already levied and it does not
eliminate road improvement and paving assessments. But
a gentleperson farmer on the edge of urban sprawl might
wish to enroll, if only to avoid that potential future assess-
ment burden on his or her bucolic past time. However,
there is a catch: once enrolled, the special assessments can
be recaptured if the land is sold and developed.” But the
amount of the recapture cannot exceed the amount the as-
sessment would have been at the time of the exemption and
does not include any interest or penalty. Also, if the land is
sold and it is not used for agricultural purposes (i.e., it is
developed), then there is a recapture of part of the actual
income tax credit (usually the past seven years’ credits).*

Il. Qualified Agricultural Property Exemptions
and Farmland and Open Space Preservation
Agreement in the Urban Context

Could an oversized herb or flower garden in Detroit
qualify an owner to take advantage of these benefits? The
answer depends on the amount of land being used for that
purpose. But if the use exceeds 50% of the land area, there
is no reason stalwart urban pioneers could not claim the
exemption.”’

43 Id.
44 MCL 324.36108. Also note the point raised in note 5 supra

that assessment means “stands as surety for payments.” It does
not mean the value of the land is lowered because of the Quali-
fied Agricultural Exemption; rather, it means that the land
cannot be taxed for the special assessment.

45 MCL 324.36108(3).

46 MCL 324.36111(5); see also http://michigan.michigan.gov/
documents/MDA Releasing Land 132546 7.html

47 Michigan Department of Treasury FAQ states: “Does my parcel
have to be classified as agricultural by the assessor to be eligible for
the qualified agricultural property exemption? Answer: No. For
example, a parcel that is classified residential can be eligible
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Again, one must keep in mind that zoning is not nec-
essarily the key issue, and the actual use as agricultural
land is the deciding factor.”® Thus, production of agricul-
tural products is the requirement, and a tough urban pio-
neer with an orchard of heritage apples or a truck garden
of designer vegetables raised for sale at the local farmers
market should by statutory right and administrative inter-
pretation be allowed to claim this.

Similarly, there should be no reason not to enroll in
the Farmland and Open Space Preservation Tax Credit
program for the purposes of availing oneself to that modest
credit, which could marginally—but perhaps critically—
improve the slim margins of urban farmers and perhaps
have the added benefit of assuring that some of the urban
landscape is preserved as green space into the future. Note
however that the enrollment in the Farmland and Open
Space Preservation Tax Credit program does require local
approval,” and the standard for acceptance or rejection is
not clear. However there is an appeal process to the De-
partment of Agriculture and Rural Development.”® The
final step is then approval by the Department of Agricul-
ture and Rural Development.®! Thus a farm can be placed
in the program, the green space can be preserved, and the
farmer can gain a modest, but perhaps critical, tax credit.

Consider again Daisy and Arnold Ziffel and their
desire to contribute to the booming urban agricultural
scene. They acquire several lots, let us say just over five

for the qualified agricultural property exemption if more than
50% of the parcel’s acreage is devoted to an agricultural use as
defined by law.” Exemption Guidelines, supra note 32, at p 2.

48 MCL 324.36101(b) states:

“Agricultural use” means the production of
plants and animals useful to humans, includ-
ing forages and sod crops; grains, feed crops,
and field crops; dairy and dairy products;
poultry and poultry products; livestock,
including breeding and grazing of cattle,
swine, captive cervidae, and similar animals;
berries; herbs; flowers; seeds; grasses; nursery
stock; fruits; vegetables; maple syrup pro-
duction; Christmas trees; and other similar
uses and activities. Agricultural use includes
use in a federal acreage set-aside program or
a federal conservation reserve program. Ag-
ricultural use does not include the manage-
ment and harvesting of a woodlot.

49 MCL 324.36104(1).
50 MCL 324.36104(6).

51 MCL 324.36104(7) (rejection by Department of Agriculture
and Rural Development can be only for the reason that the
agreement does not satisfy MCL 324.36101(f)).

acres, scattered between Doyle and Mt. Olivet Streets and
between French Road and Van Dyke near Detroit’s City
Airport. Let us also assume, for argument’s sake, all lots
but one are essentially vacant, there being a house on one
parcel and a rather large garage on another vacant lot. The
land is fallow. The house is indeed fit for pigs, but they
believe they can make suitable for their needs with a little
effort. They intend to put the lots into production as: (1)
a flower garden for cutting and sale; (2) an herb garden
(including several sub-species of cilantro, even though
Arnold hates the stuff); (3) hops for the booming craft
ale trade; and (4) a small specialty Jerusalem artichoke
or “sunchoke” operation. Thus, much of their acreage is
clearly going to be used for specialty farming (hops, cilan-
tro and sunchokes).

What can they do to make their little, new homestead
more financially viable based on what we have discussed?**
They have paid $50,000 to assemble their non-contiguous
but compact tract crisscrossed by several streets and alleys,
still not vacated. City of Detroit assessing being what it
is, the SEV is nonetheless shown at an amount equal to
what they paid for it, $50,000. They believe they can use
the large garage to support the planned farm and garden
operation. The house on the tract would be entitled to
the PRE in any case, but the rest of the tract cannot be so
claimed, as it is a quilt of nearby but not contiguous par-
cels. But the Qualified Agricultural Exemption would re-
duce the possible tax bill of $4,288 on the tract to $3,387
(based on 76.74 mills with the exemption versus 85.75
mills without). That is a savings of $901, or about 21%,
on property taxes—decent chicken feed for the price of
filling out Form 2599 and the postage. Since they need
to be in agricultural production, they closed on the prop-
erty in September, did their preliminary work in the fall,
planted as soon as frost cleared, and filed the Form 2599
just as the green shoots popped up (well before the May
1, 2015 deadline). Thus, they satisfied the requirements
of the statute quite easily and substantiated their claim for
the Qualified Agricultural Property Exemption.

Furthermore, should their efforts contribute to making
the area flourish and becoming attractive to other farmers,
a farmer who buys their now well-tended Eden five years

52 One often encounters raised eyebrows about soil contamina-
tion, so tests should be done. Raised beds are often suggested
for an abundance of caution. But, views differ. See, ¢.g., David,
E. Stilwell, et al., Lead and Other Heavy Metals in Community
Gardens, 'The Connecticut Agricultural Experiment Station,
New Haven, Bulletin 1019, Aug 2008, available at http://
insideurbangreen.typepad.com/files/lead-and-other-heavy-

metals-in-community-gardening-soils-in-connecticut-.pdf
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in the future for, let us say, $60,000, will not see the assess-
ment uncapped as long as the agricultural use continues.
Thus, the future owners, who would have paid perhaps as
much as $5,145 on 85.75 mills if there was no exemption
atall, both: (1) preserve the exemption the Ziffels had and
(2) avoid a bump in taxes to $4,064 because the assessment
remains capped when the Ziffels sold them the land. Their
tax bill remains $3,387 even though the land changed own-
ers. Arnold and Daisy might feel fairly pleased with that
modest bit of tax relief. But being, what might we say,
greedy...people, they start to think further.

During one rainy day they fill out a Farmland and
Open Space Preservation Program Application for Farm-
land Agreement,* figuring they can certainly have it done
before the November 1 deadline so it will effective for the
following year. First, they are struck with dismay. A spe-
cialty farm must have 15 acres according to the Application
Instructions and statute! But Arnold had been to school in
nearby Croswell Corners when he lived with his parents
and, reading further, sees that if they have more than five
acres under cultivation and gross an average of $200 per
acre in agricultural sales, they still qualify. They know that
they are sure to exceed the modest $1,000 for their hold-
ings. They then settle down to work through the Applica-
tion form and Instructions. They are pleased to note the
clear statement that seems to confirm, as they hoped, their
non-contiguous tracts do not disqualify them:

Parcels of land in one ownership that are not con-
tiguous but which constitute an integral part of
farming operations being conducted on land oth-
erwise qualifying as farmland may be included in
an application under this part.>

Their faith in hoped-for approval of the Application
is buttressed by their prior submission for and subsequent
approval under the City of Detroit’s recently enacted
Urban Agricultural Ordinance,” with which they were

53 Farmland and Open Spaces Preservation Program, Application
for Farmland Agreement, available at http://www.michigan.
gov/documents/PA 116 Application Form 36531 7.pdf
The application is often called an Act 116 Agreement after for-
mer Act 116 of 1974, which is within Part 361 of the Natural
Resources and Environmental Protection Act, PA 451 of 1994;
MCL 324.36101 et seq.

54 Farmland and Open Space Preservation Program, Farmland
Agreement Application, Eligibility & Instructions, available

at http://www.michigan.gov/documents/PA 116 Eligibility
Requirements 36532 7.pdf

55 City of Detroit Ordinances, Sections 61-12-77; 61-3-121;

careful to comply, submitting the required abbreviated
site and related materials as are required. Counting their
chicks well before hatching, they have figured that based
on hoped-for income of $35,000 and a property tax bill
of $3,387 (as calculated above), their credit should be
about $2,664. And, applying this credit to a hypotheti-
cal State of Michigan tax bill (claiming two exemptions)
of $1,151.75 at the current 4.35% rate, they will pay no
state income taxes, possibly for the full term of the Farm-
land Agreement, assuming income stays level. But even if
it goes up, they likely do not pay income taxes for the near
future to the State of Michigan. Thus, assuming the Ap-
plication is approved, they will file for their credit when
income taxes are filed in Michigan by 2016.°° The same
credits are available for any eligible and approved appli-
cant in the State of Michigan under Public Act 116.

Also note that their residence and garage, even though
on the tract, should not bar eligibility. They conclude that
an initial 10-year term seems sensible and send the form
to a local governing body having jurisdiction over the land
cited in the Application as being the “the legislative body
of a city or village.” This causes them some consternation
since they are not sure who that might be in the context of
financial managers, bankruptcy judges, and elected coun-
cils. But they assume correctly that the Detroit Depart-
ment of Planning and Development and the local clerk
should be recipients of the Application, or can at least
guide them. That Application is still pending.

They suspect, perhaps, the recently adopted City of
Detroit Urban Agriculture Ordinance should be exam-
ined for impact. One cannot consider the Detroit Urban
Agriculture Ordinance without considering the Right to
Farm Act,” enacted in 1981 in response to suburban de-
velopment expanding into traditional farming communi-
ties. The Right to Farm Act essentially protects agricul-
tural operations from nuisance abatement suits brought
by neighbors who have moved into agricultural areas,

61-3-128; 61-3-141; 61-3-142; 61-12-326 through 339; and
61-12-411 through 413. The Ordinance, by all accounts, was
a labor of love and intellect of Kathryn Lynch Underwood and
Laura Buhl of the City of Detroit Department of Planning
and Development, among numerous other well-intentioned
and thoughtful people.

56 Individuals, partnerships, and some trusts file form MI-
1040CR-5 to claim the credit; estates, some other types of
trusts, and corporations must complete and file form 4594.

See MCL 286.473(b).
57 MCL 286.471; PA 93 of 1981.
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i.e., “who have moved to the nuisance.”® Additionally, a
party who brings a nuisance complaint against a farming
operation and does not prevail is liable for actual costs
and “reasonable and actual attorney fees.” Under the
Right to Farm Act, regulation of farm activities is through
so-called Generally Accepted Agricultural Management
Practices (GAAMPs). If a farm is operated consistent with
GAAMDPs, then it is per se acceptable and not a nuisance.
The GAAMPs were largely drafted by agricultural
interests. Not being any more capable at farming than
Oliver Wendell Douglas, the authors cannot comment on
their effectiveness or utility except to say that in terms
of management and best practices, GAAMPs seem to be
more aspirational than directive as compared to the Oc-
cupational Code® or the Construction Code.®' The bar
seems pretty low to these city slickers.®* Also, the Right to
Farm Act precludes local units of government from adopt-
ing ordinances related to agricultural uses® at odds with
the Right to Farm Act and applicable GAAMPs unless ap-
proved by the Director of the Michigan Department of
Agriculture and Rural Development. Approval of such
ordinances has proven problematic because agricultural
interests resisted the approval of any ordinance anywhere,
even in urban areas, for fear that it would produce a wave
of local enactments. That pressure slowed adoption of the
Detroit Urban Agricultural Ordinance by all accounts.
On the converse side, urban areas were faced with
a conundrum: how does one control a farm operation
started in an urban area absent a local ordinance? There
were and are some reasoned views that speculated once a

58 MCL 286.473.

59 MCL 286.473(b).

60 MCL 339.101; PA 299 of 1980.
61 MCL125.1501; PA 230 of 1972.

62 Generally Accepted Agricultural Management Practices
(GAAMPs) can be found at the Michigan Department of
Agriculture and Rural Development website at http://www.
michigan.gov/mdard/0,4610,7-125-1599 1605---,00.html
There are eight GAAMPs currently: Manure Management
Utilization, Pesticide and Pest Control, Nutrient Utilization,
Care of Farm Animals, Cranberry Production, Site Selection
and Odor Control for New and Expanding Livestock Produc-
tion Facilities, Irrigation Water Use, and Farm Markets. Note,
for example, the sage guidance of on page 64 of the GAAMP
on Farm Animals, Handling and Transportation: “Mink are
routinely handled with heavy leather gloves, while fox are most
commonly handled with metal tongs” and “Euthanasia: The
animals should be dispatched as quickly and painlessly as pos-
sible.”

63 MCL 286.474(6) & (7).

farm started and was in place, perhaps the Right to Farm
Act precluded some local enforcement and controls.*
In 2012, the Department prefaced the GAAMPs with a
statement that they do “not apply in municipalities with
a population of 100,000 or more.”® Thus, at least Daisy
Ziffel and Arnold Ziffel would appear to be arguably le-
gally kosher, cloven hooves or not, under Detroit’s Urban
Agriculture Ordinance.

The Right to Farm Act is a common issue. While it
only applies to commercial farming, it is the commercial
purpose, not the size of the farm, which makes it appli-
cable. Thus, a small shrimp farm on three-quarters of an
acre might be protected under the Act as much as a large
tract in rural Hooterville would. When advising a com-
mercial farming operation, familiarity with the GAAMPs
is a must. Some GAAMPs even incorporate aspects of zon-
ing controls, such as site selection issues for certain uses.

Thus, satisfied with their lots in life, Daisy and Ar-
nold seek to expand and enlarge their niche and wonder
what other support and incentives they might seek and
find. A quick perusal of the internet takes them to the
Michigan Department of Agriculture and Rural Devel-
opment web site. While they note the January 10, 2014
deadline for the Value Added/Regional Systems Grant
System Program® has passed, they are intrigued and mark
their calendar to see if the program will open again in
late 2014 or 2015. The Program suggests any agricultural
group (such as a cooperative of farms or a league of sun-
choke growers) could submit a proposal, the gist of which
should be to expand value-added agricultural processing
or to develop regional food systems by facilitating aggre-
gation and distribution of Michigan grown products. The

64 See Melanie J. Duda, Note, Growing in the D: Revising Cur-
rent Laws to Promote a Model of Sustainable City Agriculture,
89 U. DeT. MERCY L. REV. 181, 184-85 (2011-2012); John E.
Mogk, Sarah K. Wiatkowski & Mary ]. Weindorf, Promoting
Urban Agriculture as an Alternative Land Use for Vacant Proper-
ties in the City of Detroit: Benefits, Problems and Proposals for a
Regulatory Framework for Successful Land Use Integration, 56
WaynE L. Rev. 1521, 1530 (2010); Patricia Norris, Gary Tay-
lor & Mark Wyckoff, When Urban Agriculture Meets Michigan's
Right to Farm Act: The Pig’s in the Parlor, 2011 Mich. St. L.
Rev. 365 (2011).

65 Farm Law Change May Produce More Fruitful Urban Agri-
culture, State Bar of Michigan Real Property Law Section E-
Newsletter, April 2012, available at http://www.michbar.org/
realproperty/eNews/eNews Aprill12.cfm

66 Agricultural Value Added/Regional Food Systems Grant Pro-
gram, Overview (Oct 13, 2013); http://www.michigan.gov/

documents/mdard/Value Added Food System Grant Pro-
gram Overview 439050 7.pdf.
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maximum $75,000 grant could really boost the neighbor-
hood farming groups they know and they could promote
the production and sale of cottage or prepared foods by
their soon-to-be-formed cooperative venture with other
local urban farmers. An award would likely make them as
happy as the proverbial pigs in slop.

They are also thinking of how they might format a
modest proposal to submit under the Specialty Crop Block
Grant Program.®” Perhaps their sun-dried sunchoke prod-
uct or an heirloom tomato growing cooperative might
have a decent shot at a grant to provide marketing and
technical assistance. Arnold, full of ambition, is of a mind
that he and his crew might really make a go of it if they
started a Made in Detroit Christmas Tree growing opera-
tion with Paul and Babe. Arnold often surprised us; thus,
who knows? In any event, a grant for a pine plantation
Christmas tree program supported by a cooperative effort
might prove viable. Imagine a detailed submission of such
a notion, different from the Hantz Farms tree planting
scheme®® had it been submitted before the April, 2014
deadline! But, perhaps there might be another round of
applications in 2015. A quick walk through the project
purpose question® suggests an urban tree farm or other
endeavor might have decent prospects and, in answer to
that series of Proposal questions, the outline of an applica-
tion takes place:

(A) Specific Problem: Deforested neighborhoods,
vacant grass lands, the need for and benefit of
carbon capture and pollution reduction by trees;
youth unemployment and need training in for-
estry management;

(B) Importance and Timeliness: Pollution and
erosion are controlled, watersheds are protected,
and mature Christmas trees are harvested near
the ultimate consumer further reducing pollu-
tion; a forest will reduce the urban heat sink;

67 Specialty Crop Block Grant Program-Farm Bill, Program
Overview, Jan 31, 2014, available at http://www.michigan.

gov/documents/mdard/Specialty Crop Block Grant Pro-
gram Overview FINAL 446476 7.pdf

68 Hantz Farms is an ambitious and sometimes controversial
proposal to re-develop a large swath of Detroit’s eastside as an
agricultural development. http://www.hantzfarmsdetroit.com/

69 See Specialty Crop Block Grant Program-Farm Bill (FY14)

Application Proposal;

http://www.michigan.gov/documents/mdard/SCBG_Appli-
cation- SF424A 2014-15 FINAL 446473 7.pdf

(C) Objectives:  Promotion of existing for sale
Christmas tree industry in Michigan; creation
of forestry jobs; modest “tourist” appeal for “cut
your own tree operations” in nearby urban areas;
contribute to renewal of the forest canopy in the
city; enhancement of the urban environment;
promotion of a well-known and viable Michigan
specialty crop; reduction of transportation costs;
and fresh and thus, more, longer lasting trees can
be acquired by consumers sooner.

The Application Proposal requires greater detail, of
course, but one could likely make a compelling case for
heirloom tomatoes as well as sunchokes or Christmas
trees. ‘'The point is that urban farmers can avail them-
selves of programs to promote their cause and products.
Even if these programs are not renewed every year, the
imaginative urban farmer should seek these grants when
the occasion arises.

But what of Arnold and Daisy Ziffel? Finally, the har-
vest arrives and the bumper crop of sunchokes is in. Hap-
pily for Daisy and Arnold, the Detroit Urban Agricul-
tural Ordinance allows them to operate a market stall or
produce stand on their little piece of heaven so near Mt.
Olivet.”” Business is brisk but the crop is large. Arnold, an
aficionado of the Top Chef, has been experimenting with
a dehydrated sunchoke chip. Daisy, ever creative, reviews
the Cottage Food Law’! and concludes that the dehydrat-
ed recipe qualifies since the process does not require time
or temperature controls for safe processing. Their resusci-
tated house having a working domestic kitchen, the team
is soon processing their “Sunchoke Chips” steadily. While
Daisy cautions that Cottage Food gross sales cannot ex-
ceed $20,000 per year, the sanguine Arnold assures they
have a way to go to reach that mark (thinking to himself
that production will surely ramp up when the limit in-
creases to $25,000 in 2017).

lll. Conclusion

Thus, what might we conclude from our tale of two
Ziffels in the city as they wrap themselves in blankets and
turn to bed, visions of sugar plums (next year’s cottage
crop product, perhaps) dancing in their heads? A check-
list is offered:

1. Anyone transferring agricultural land or timber

land must be aware of the Qualified Agricultural

70 Detroit Ordinance § 61-12-327; see also Farm Market
GAAMPs.

71 MCL 289.4102; PA 112 of 2010.
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Property or Qualified Forest Land exemptions

from certain property tax assessments;

Rural property transfer transactions must include
inquiry about Qualified Agricultural Property or
Qualified Forest Land exemptions;

Beware of tax recapture should Qualified Agri-
cultural Property or Qualified Forest Land Ex-
emptions expire;

New farmers, urban or otherwise, should be en-
couraged to apply for the Qualified Agricultural
Exemption to which they are statutorily entitled;

Urban farms might be eligible for the Farmland
and Open Space Preservation Tax Credit;

When buying agricultural land subject to an
agreement under the Farmland and Open Space
Preservation Act, one must analyze the impact
such an Agreement might have on the buyer and
seller;

10.

When counseling an urban farmer, imagination is
the key since grant programs and statutory rights
may exist that one’s initial intuition might be to
. <« . » « » . .
ignore; “agricultural” and “rural” are not identical
concepts, and thus an open mind is needed;

GAAMPs and local ordinances must be consult-
ed on occasion;

As Oliver Wendell Douglas too often discovered
to his dismay, agricultural problems and issues
can befuddle the city slicker new to the rural
world; and

Urban and rural farmers can benefit from well-
informed legal counsel. We should all strive to
be so.
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The Section is active in the judicial process in a va-
riety of ways, such as preparing amicus curiae briefs and
monitoring cases of interest to real estate lawyers. This Ar-
ticle provides a quarterly report designed to inform Sec-
tion members about the Section’s efforts to maintain the
integrity of the law and to advise Section members about
published decisions or significant unpublished decisions
that may affect real estate practice.

Special Thanks. The Section extends its sincere ap-
preciation to the SBM and the e-/ournal staff. The original
drafts to these case summaries were prepared for and pub-
lished in the e-Journal. The e-Journal is a daily publication
that provides case summaries organized by areas of prac-
tice, legal news and updates, public policy information,
a calendar of events, and classified and fields of practice
listings. The e-Journal is an invaluable tool for keeping
current on Michigan law. Subscriptions to the e-fournal
are free. You can subscribe by visiting the State Bar of
Michigan website at www.michbar.org, and selecting the
publications and advertising tab. The summaries below
include some editorial matter added by the author and
may not represent the views of the SBM or the e-Journal.

The Following Cases Involving Real Property
Issues Have Been Published Since the Last
Issue of the Review

Sholberg v Truman
496 Mich 1; NW2d 89 (2014)

In this specific but poignant holding by the Michigan
Supreme Court, the entire bench, in an opinion written
by Justice Markman, held that title owners of a property
may not be held liable for a public nuisance that arose
from the property, where someone other than the tite
owners is in possession of the property, is exercising con-
trol over the property, and is the one who created the al-
leged nuisance.

The action arose from an accident that occurred in
2010. Terri Sholberg, while driving her car, hit a horse
that was standing in the road and died as a result. Plain-

Judicial Decisions Affecting Real Property

by Regina Slowey

tiff, the personal representative of the estate, brought an
action against Daniel Truman, the owner of the horse and
the occupant of the farm, and Robert and Marilyn Tru-
man, the title owners of the farm, for public nuisance.
Plaintiff presented evidence of at least 30 instances of ani-
mal elopement (escape and wandering) between 2003 and
2010 from the property. Defendant Daniel Truman was
defaulted, and was not a part of the appeal to the Court
of Appeals or to the Supreme Court. Defendants Robert
and Marilyn defended the action on the basis that even
though they were the owners of record of the property,
they did not have possession or control of the property,
and thus, liability for a nuisance springing from the prop-
erty could not attach. The trial court granted summary
disposition in favor of these Defendants, but the Court of
Appeals reversed, holding that ownership was sufficient to
bring a nuisance claim against them.

The Supreme Court ordered oral argument to address
“whether, and under what circumstances, a property own-
er who is not in possession of the property and does not
participate in the conduct creating an alleged nuisance
may be liable for the alleged nuisance.”

The Supreme Court sets forth a thorough analysis of
possession and control of property, reciting over 100 years’
worth of case law for the proposition that mere ownership
(or co-ownership) of property does not in itself create lia-
bility for torts committed in the land by others. The issues
of control and possession are the determinative factors in
imposing liability. In a case such as this, in which Plain-
tiffs presented no evidence that Defendants actively man-
aged, supervised, maintained, possessed, or controlled the
subject property, the trial court was correct in granting
summary disposition in favor of the Defendants.

Waisanen Family Trust v Twp of Superior
305 Mich App 719 (2014)

The Court of Appeals confirmed that in a property
dispute between a homeowner and a municipal corpora-
tion based on the theories of adverse possession and/or
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acquiescence, the party who files the complaint first wins,
assuming elements of either cause is established by the
homeowner.

In this action, Plaintiff Trustee purchased the home
in 1971. The property abutted First Street, a lake access
public right of way. At the time of purchase, the property
contained a break wall on First Street. In 1981, Plaintiff
built an addition to the home.

In 2008, the Township Defendant commissioned a
survey of the entire area, and it was first discovered that the
break wall encroached the public right of way by approxi-
mately 10 feet, and the 1981 addition by approximately
3 feet. Plaintiff commenced a quiet title action regarding
the encroachment area onto First Street in the Chippewa
County Circuit Court, and Defendant filed a counter claim
for possession of the same portion of First Street. The trial
court granted summary disposition in favor of the Plaintiff
Homeowner, and Defendant Township appealed.

The Court of Appeals was comfortable in ruling the
elements of adverse possession and acquiescence were es-
tablished. The interesting arguments surrounded MCL
600.5821(2), and whether the municipal corporation was
protected by the language in the statute that states “actions
brought by any municipal corporations for the recovery
of the possession of any... public ground are not subject
to the periods of limitations.” In other words, Defendant
argued, because it filed a counter-claim for possession,
Plaintiff could not use adverse possession or acquiescence
as a basis for ownership.

The Michigan Court of Appeals disagreed. Following
its previously issued opinion in Mason v City of Menomi-
nee, 282 Mich App 525; 766 NW2d 888 (2009), and us-
ing additional analysis under the Michigan Court Rules,
the Court held that the plain language of the statute holds
that an action must be brought by a municipal corpora-
tion in order to bar adverse possession or acquiescence.
Pursuant to MCR 2.101(B), an “action” is begun by
the “filing of a complaint” (emphasis added). Though a
counterclaim is included in the definition of a “pleading,”
the court rules are specific in what constitutes what com-
mences an action; i.e., solely a complaint. Thus, MCL
600.5821(2) does not provide protection for a municipal
corporation which has counterclaimed rather than bring-
ing its own action. Let the race to the courthouse begin.

Federal Home Loan Mortgage Assn v Kelley
2014 Mich App. LEXIS 1599 (2014)

In this ruling, vacating part of a Court of Appeals
opinion issued two months prior, the Court of Appeals

clarified that: (1) that the Federal Home Loan Mortgage
Association (“Freddie Mac”) is not a “federal actor” for
purposes of statutory foreclosure, and (2) the Court was
not going to rule as to whether a distinct assignment of
mortgage was necessary following a merger when the
mortgagor did not allege or show prejudice as a result of
the lack of such an assignment.

The dispute involved a residential property and the
mortgage encumbrance, later assigned to ABN-AMRO
Mortgage Group, Inc. (“ABN-AMRO?”). That assignment
was recorded in November 2003. ABN-AMRO merged
with CitiMortgage, Inc. in 2007, and maintained the name
CitiMortgage (“Citi”). In June 2011, Defendants default-
ed. The foreclosure by advertisement proceeded without
assignment from ABN-AMRO to Citi, and Freddie Mac
purchased the property. Defendants did not redeem the
property. At the eviction proceedings, Defendants argued
that Freddie Mac is a federal actor, and so precluded by
the due process requirements of the 5th Amendment from
foreclosing by advertisement. Defendants also argued the
foreclosure was void ab initio because a recorded assign-
ment of mortgage did not exist between ABN-AMRO
and Citi. The district court ruled completely in Freddie
Mac’s favor and granted a Judgment of Possession to Fred-
die Mac; the circuit court reversed and held Freddie Mac
is a federal actor to which Fifth Amendment consider-
ations apply, and because an assignment of mortgage did
not exist between ABN-AMRO and Citi, the foreclosure
was void ab initio.

The Court of Appeals overturned the circuit court,
and reinstated the district court’s Judgment of Possession.
The Court of Appeals first found that Freddie Mac is not
a government actor. In a thorough analysis of the leading
US Supreme Court case to determine whether an entity is
a government actor, Lebron v Nat' RR Passenger Corp, 513
US 374 (1995), the Court of Appeals followed other ju-
risdictions, including the United States Court of Appeals
for the Sixth Circuit, in concluding that the dispositive
element is whether the federal government exercises per-
manent control over the entity, and that indefinite control
does not equate to permanent government control.

However, the first Kelley opinion of the Court of Ap-
peals agreed with the circuit court in one important area.
The Court held, contrary to practice in the past few years,
that a voluntary merger still requires an assignment of re-
cord from the old entity into the entity resulting from the
merger. In other words, because Citi voluntarily entered
into a merger agreement with ABN-AMRO, Citi is sub-
ject to the recordation requirement of MCL 600.3204(3).
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The Court of Appeals later vacated this part of the opin-
ion, and stated it did not need to rule on the necessity to
record a distinct assignment since the Defendants failed to
show actual prejudice resulting from the failure to record
the mortgage assignment.

Federal Nat’l Mortgage Ass’n v Lagoons Forest
Condominium Ass’n
305 Mich App 258; 852 NW2d 217 (2014)

In this action involving condominium liens, the
Court of Appeals made two important rulings in clarify-
ing when a purchaser at a foreclosure sale is liable for dues
and assessments to the home owner association.

The owners of a condominium had failed to pay their
condominium association fees as of 2006, and the De-
fendant condo association filed a lien on the property in
January 2006. The homeowners had also stopped mak-
ing mortgage payments, and the condo was foreclosed
and went to sheriff’s sale on March 1, 2011. RBS Citizens
Bank purchased the property at the sheriff’s sale, and sub-
sequently transferred the property to Plaintiff Federal Na-
tional Mortgage Association (“Fannie Mae”) on April 7,
2011. Redemption expired September 1, 2011, without
the previous owners redeeming the property.

Defendant filed an Amended Lien on September 9,
2011, claiming a sum in excess of $13,000due, and sent
Fannie Mae a letter claiming that because Fannie Mae
never requested a written statement from the condo as-
sociation prior to the conveyance from RBS, pursuant to
MCL 559.211(2), it owed all unpaid assessments, includ-
ing those assessed before the foreclosure sale. Fannie Mae
responded by filing a complaint in circuit court request-
ing declaratory relief from Defendant’s claim.

The Court analyzed the Condominium Act and ruled
that the specific provision, MCL 559.158, which states
that if a party obtains title as a result of a foreclosure, the
party is not liable for assessments due prior to the acqui-
sition of title, prevails over the more general provision
(MCL 559.211) assessing full liability for all assessments
prior to a transfer. Further, the failure of Plaintiff to com-
ply with MCL 559.211(2) in making a written request
from Defendant does not restore assessments or liens ex-
tinguished by the foreclosure sale. However, the Court
then proceeded to determine that “acquisition of title,”
in the context of MCL 559.158, is at the foreclosure sale,
and not, as Plaintiff argued, at the expiration of redemp-
tion when the sheriff’s deed vested full and absolute title
in the purchaser or purchaser’s successor. The Court ex-
plained that the statute does not require “absolute title,”

just “title,” and the “equitable title” a purchaser at a fore-
closure sale obtains is enough. Thus, a purchaser at a sher-
iff’s sale, or its assign, is liable for all assessments from the
sheriff’s sale onward.

The Reserve at Heritage Village Ass’n v Warren
Financial Acquisition
305 Mich App 92; 850 NW2d 649 (2014)

This Court of Appeals opinion examines the equitable
doctrine of merger, and whether a third party’s rights are
affected by the intention to keep the mortgage alive.

Plaintiff is the home owners’ association for The Re-
serve at Heritage Village (“The Reserve”), a condominium
complex. Defendant Warren Financial Acquisition, LLC
(“Warren”) was the holder of a mortgage interest on 76
units of The Reserve. The 76 units were subsequently con-
veyed, on May 18, 2009, to Warren by covenant deed,
which provided that the transfer was “without merger of
the Mortgage.” On December 7, 2011, Plaintiff recorded
a lien for unpaid condominium assessments against War-
ren, and on January 11, 2012, commenced a lawsuit to
collect the unpaid assessments. Following the filing of the
complaint, Warren assigned the mortgage to Defendant
Reserve, who proceeded to foreclose by advertisement.
The sheriff’s sale was held July 20, 2012. Warren executed
a waiver of statutory and equitable rights of redemption to
Reserve on July 27, 2012. Plaintiff amended its complaint
twice during this time, adding 28 counts, including fraud.
The Court of Appeals addressed several procedural issues
in its opinion, regarding amendments and relating back to
the original complaint.

The trial court, in assessing the merger issue, stated
that the express content of the parties at the time of the
conveyance was controlling. Because the covenant deed
specifically noted that the mortgage was 7ot to merge into
the ownership interest and no third parties were affected
by the conveyance since no assessments were due at the
time of the conveyance, the foreclosure was valid.

The Court of Appeals disagreed, and remanded the
action for the trial court to vacate and set aside the fore-
closure. The Court of Appeals ruled that even if an express
non-merger clause is stated in the deed of conveyance,
merger will occur if an adverse or inequitable result affects
a third party. Moreover, and contrary to the trial court rul-
ing, the time for considering the effect on a third party is
not limited. Thus, because the non-merger had the effect
of allowing Warren to avoid the assessments by foreclos-
ing on the mortgage and extinguishing Plaintiff’s lien, the
Court ruled the fee and the mortgage had merged and
Warren could not foreclose on the mortgage.
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Legislation Affecting Real Property

The Section is active in the legislative process in a va-
riety of ways, such as appearing before House and Senate
committees, lobbying for and against bills, and monitor-
ing legislation of interest to real estate lawyers. Before
taking a formal public position for or against a bill, the
Section follows procedures specified in its bylaws, and
members with an interest in particular legislation should
bring it to the attention of members of the Section Coun-
cil or the chairs of the_Special Committees listed on the
Section’s website. Policy Positions of the Section can also
be found there.

This article provides a quarterly report designed to
inform Section members about new legislation affecting
real property, the Section’s efforts regarding legislation
that may become law, and bills that may have an impact
on real estate practice.

The links in the article for each public act take you to
the original bills and public acts on the Michigan Legisla-
tive Website. In most cases, the most useful version to read
is the last one before the public act version. Unless a bill
creates an entirely new act (and there are very few of those
every year), the version before the public act shows the
existing statute with the amendments that the bill makes
to it. Language that is repealed is shown by strikethrough
text; new language is shown in all capitals. Changes made
on the floor of either house may be shown by red or blue
text. The public act version simply shows the statute with
all the changes already made.

The following are the bills of interest that became law
or are being monitored by the Section since the last issue
of the Review.

by Brian P. Henry

Bills of Interest that Have Become Law Since
The Last Issue of the Review

HB 5069 through 5071 are now
PA 223, 224, and 225 of 2014

Effective on September 24, 2014, this legislation: (i)
permits the use of force to remove squatters; (ii) makes
squatting a misdemeanor for the first offense and a felony
thereafter; and (iii) makes the felony punishable by a fine
of up to $10,000.

HB 5277 is now PA 125 of 2014

Effective on June 19, 2014, this legislation changes
some of the procedures to shorten the redemption pe-
riod after a non-judicial foreclosure. This legislation also
eliminates the mediation provisions of MCL 600.3206
that applied to the parties to the National Mortgage
Settlement.

Bills of Interest Presented to the Governor
Awaiting Signature

House Bill 4638 through 4640 (Pettalia/Lane)

The House and Senate passed these bills and present-
ed to the Governor on October 7, 2014. The bills amend
various acts to modify the rules under which affidavits re-
garding unrecorded mortgages are recorded and indexed
in the county register of deeds.

Bills Opposed by the Section
HB 5057 (Johnson)

This bill provides an exception to the 15 year statute
of limitation for recovery of possession of real estate if “an
adverse party is asserting a claim to the property based
upon adverse possession or acquiescence.” The Section
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opposed this legislation since the bill would eliminate the
doctrine of adverse possession and acquiescence, which
for hundreds of years have been effective methods for re-
solving boundary disputes and conflicting claims to the
ownership of real property. Please visit the State Bar web-
site to review the complete position taken by the Section.

Bills of Interest Being Monitored by the Section
HB 5560 (Price)

This bill, regarding the publications of legal notices
electronically by government entities, is an attempt to
streamline publication notices.

HB 4626 (Yonker)

This bill amends the Land Bank Fast Track Act to es-
tablish protocols that address situations where a land bank

authority purchases or acquires a tax reverted property in
violation of the Land Bank Fast Track Act.

SB 1048 (Booher)

SB 1048 addresses with the impact of a mortgage
foreclosure upon the priority of oil and gas lease rights.

As a member of the Real Property Law Section, you
can have a voice in commenting on proposed legislation
that impacts real property law issues. Each of the Special
Committees of the Section covers a substantive area of
real estate law. Membership in a Special Committee offers
the opportunity to network with your fellow practitioners
and learn about your areas of practice. Special Committee
chairs are encouraged to seek member input on proposed
legislation. Your active involvement and participation as
a committee member is highly recommended and always
welcome.

Non-members of a special committee are also wel-
come to comment on any proposed legislation affecting
real property. Written comments should be forwarded to:

Brian P. Henry

Otrlans Associates, PC

1650 W. Big Beaver,

Troy, MI 48084

bhenry@orlans.com
Consult the Michigan Legislature’s website for cur-

rent information regarding pending legislation.
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Continuing Legal Education

by Thomas A. Kabel, Chair of CLE Committee,
and Karen Schwartz, Administrator

Thirty Ninth Annual Summer Conference
July 16 - 19, 2014

Rebuilding the Dream: Michigan Real Estate Revitalized
Grand Traverse Resort & Spa
Traverse City, Michigan

The 2014 Summer Conference was a great success. We had over 150 registrants plus their families attend.
The section would like to thank Leslee M. Lewis of Dickinson Wright PLLC in Grand Rapids and Michael A.
Luberto, Chirco Title Agency Inc., St. Clair Shores, for planning this dynamic and thought provoking conference.
Pictures can be found on the Section’s Facebook page. Join us on facebook.com/RPLSMI.

A special thanks to our Sponsors for their generous commitment to our programming.

Thank you 2014 Summer Conference Sponsors!

Presenting Sponsor Silver Sponsor
First American Title Insurance Company Attorneys Title Agency
National Commercial Services
Bronze Sponsor
Platinum Sponsor Giffels Webster
eTitle Agency Judeh & Associates
Michigan State Housing Development Authority (MSHDA) Michigan Land Title Association

0ld Republic National Title Insurace Company
Gold Sponsor
Stewart Title Commercial Services

Stout Risius Ross
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Homeward Bound

The Continuing Legal Education Committee is pleased to announce its Fortieth season of
“Homeward Bound” seminars. This season’s series is under the direction of Stephen R.
Estey of Dykema in Bloomfield Hills. The Section will be working with ICLE in producing the
2014-2015 Homeward Bound series. This year’s topics include: Energy - Michigan’s New Era;
Eminent Domain - Practice and Pitfalls; Land Use and Zoning - Issues for the Comeback; and
Detroit - Redevelopment Symposium.

If you belong to the ICLE Partnership, there will be no
separate charge for attending the seminar series.
(Section members who are not ICLE Partners will
still be able to sign up for any or all Homeward
Bound programs at the low Section price of
$85 per seminar). The first two seminars
will run from 2 p.m. to 5 p.m. and will be
held at The Inn at St. John’s in Plymouth.
The third seminar will be an on-demand
webcast and the fourth seminar will be held

at the Antheneum Suite Hotel in Detroit. All
seminars will be webcast.

Further information can be found on the
Section website at www.connect.michbar.
org/realproperty or www.icle.org/hb

State Bar of Michigan Real Property Law Section
“Groundbreaker” Breakfast Roundtable Programs

Planning is underway for the 2014-2015 “Groundbreaker” Breakfast Roundtable Programs. The first
program “Real Property Acquisitions: Caveat Emptor” was held on October 16, 2014 at the Townsend
Hotel in Birmingham. The second “Groundbreaker” will also be at the Townsend and is scheduled for
January 22, 2015. The third “Groundbreaker” program will be held on April 16, 2015 from 3:30-6:00
p.m. at the Downtown Market in Grand Rapids.

We need your input. For topic suggestions or if you are interested in leading a discussion
roundtable, please contact Glen Zatz at gzatz@bodmanlaw.com.
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MARK YOUR CALENDARS!
RPLS Goes to Austin
2015 Winter Conference
March 5 -7, 2015

The Real Property Law Section is pleased 3 A,
to announce that the 2015 Winter R el
Conference will be held at the Four - e
Seasons Hotel in Austin. This is a great = '
opportunity to learn and network with
other Section members.

We are in the process of planning our
program. The Section would like to thank
Program Chair Thomas A. Kabel, Butzel

Long PC, Bloomfield Hills.

Photo Credit: Austin Convention and Visitors Bureau

Course Calendar

Set forth below is a schedule of continuing legal education courses sponsored or co-sponsored by the
Real Property Law Section through August 2014.

Date Location Program Topic
Inn at St. John’s T
November 6 Plymouth, Michigan Homeward Bound Energy - Michigan’s New Era
Inn at St. John’s Eminent Domain - Practice and
December 4| by mouth, Michigan Homeward Bound | piifayi

Further information on all Section programs can be found on the Section website at http://www.michbar.org/realproperty/.

ICLE Courses can be found at http://www.icle.org/.
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