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 REAL PROPERTY LAW SECTION 

Respectfully submits the following position on: 
 
* 

Guastello v LaFon et al, Amicus Brief re  
Application for Leave to Appeal 

 
* 
 

The Real Property Law Section is not the State Bar of Michigan itself, 
but rather a Section which members of the State Bar choose voluntarily 
to join, based on common professional interest. 
 
The position expressed is that of the Real Property Law Section only and 
is not the position of the State Bar of Michigan. 
 
To date, the State Bar does not have a position on this matter.   
 
The total membership of the Real Property Law Section is 3,708. 
 
The position was adopted after discussion and vote at a scheduled 
meeting. The number of members in the decision-making body is 18.  
The number who voted in favor to this position was 13. The number who 
voted opposed to this position was 0. The number who abstained from 
voting was 1. 
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Report on Public Policy Position 
 
 
Name of section:  
Real Property Law Section 
 
Contact person:  
Nicholas P. Scavone, Jr. 
  
E-Mail: 
nscavone@bodmanlaw.com 
 
Regarding: 
Guastello v LaFon et al, Amicus Brief re Application for Leave to Appeal 
 
Date position was adopted: 
April 15, 2015 
 
Process used to take the ideological position: 
Position adopted after discussion and vote at a scheduled meeting. 
 
Number of members in the decision-making body: 
18 
 
Number who voted in favor and opposed to the position: 
13 Voted for position 
0 Voted against position 
1 Abstained from vote 
4 Did not vote (absent) 
 
Explanation of the position, including any recommended amendments: 
Guastello v LaFon et al, No. 313725 (unpublished opinion of the Court of Appeals) (September 23, 2014). 
 
Plaintiff Guastello purchased a portion of property from Defendants LaFons who retained ownership of the balance 
of the property on which Defendants operated a parking lot.  Defendants soughts to expand the parking area and 
during the construction removed soil and dumped it and other debris onto Plaintiff’s property. In 2006, Defendants 
entered onto Plaintiff’s property, expanded a drainage ditch and installed drainage equipment. The expansion resulted 
in a significant increase in storm water run-off.  Plaintiff sued in 2011.  Following a trial, the Trial Court found that 
Defendants intentionally and continually trespassed on Plaintiff’s property and ordered removal of all drainage items 
and to refrain from discharging increased storm water runoff into Plaintiff’s drainage ditch.  The Court held that the 
three year statute of limitations did not run against the Plaintiff’s claim because the ditch and drainage equipment 
constituted a continuing physical intrusion remaining on the property, citing Taylor Land Group, LLC v BP Products 
North America, Inc, an unpublished opinion per curiam decision of the Court of Appeal, issued May 26, 2011 (Docket 
No. 294764). Following continued non-compliance by Defendants with the Court’s order, the Trial Court ordered 
damages in favor of Plaintiff. 
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Both parties appealed the Trial Court’s ruling and in an unpublished opinion, the Court of Appeals reversed the trial 
court’s decision in its entirety.  Citing Marilyn Froling Revocable Living Trust v Bloomfield Hills Country Club, 283 Mich App 
264; 769 NW2d 234 (2009) for the proposition that the continuing wrong doctrine as applied to trespass and nuisance 
claims was completely and retroactively abrogated by Terlecki v Stewart, 278 Mich App 644; 754 NW2d 899 (2008).  
The Court of Appeals distinguished Taylor Land Group by arguing that the panel in that case overlooked the definition 
of a continuing wrong which is “established by continual tortious acts that are characterized as ‘continuing violations’ 
i.e. continuing wrong”.   
  
The Real Property Law Section has authorized the filing of an amicus brief in support of the Plaintiff’s application for 
leave to appeal to the Michigan Supreme Court, requesting the Supreme Court to grant leave and address the following 
two issues: 
 
The first issue relates to the nature of the Trial Court’s decision.  It made two rulings: injunctive relief requiring the 
removal of the drainage equipment and expanded drain, and damages for the intrusion.  The effect of the Court of 
Appeal’s ruling is that by overruling the Trial Court in its entirety, on the basis of the statute of limitations applicable 
to actions for damages for injuries to persons or property, it is allowing a continuing trespass to persist.  Should that 
trespass continue for a period of fifteen years, the trespasser may effectively acquire title to the property by virtue of 
that very trespass.  The Court of Appeals could have overturned the damages award based on the three years statute 
of limitations without overruling the Trial Court’s injunctive relief.  By eliminating both, property rights have been 
profoundly affected without any recourse. 
 
The second issue pertains to the analysis of the Taylor Land Group decision.  The Taylor Land Group panel distinguished 
its facts from application of the continuing wrongs doctrine based on contrasting continuing physical intrusion from 
continuing effects of a wrongful act.  Both the Guastello decision and the Taylor Land Group decision are unpublished 
and both confront the abrogation of the continuing wrongs doctrine in the published Terlecki decision.  To settle the 
proper interpretation of the doctrine, particularly in the context of continuing physical intrusion versus continuing 
effects, warrant clarification by the Section.  
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