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low the radio reports of the second march together. So, Todd,
George, Stan, and I set off, driving the 850 miles straight through
to Selma.

We arrived in Selma late Monday night and went directly to
Brown’s Chapel, where we were provided with blankets to catch
a little sleep before sunrise.

When we woke, we joined hundreds of marchers from Selma
and from across the country to hear words of encouragement from
the Rev. Dr. Martin Luther King and other preachers. When a
group of about 2,500 marchers had assembled, we were moved to
a nearby playfield to wait under a hot sun for instructions. The or-
ganizers then split us into groups of about 50 and began instruct-
ing us in self-defense. We were told to March arm in arm, four
abreast. In the event of attack from the state troopers, we were ad-
vised to curl into a fetal position to try to avoid blows from billy
clubs and protect our eyes from tear gas. As we awaited the be-
ginning of the march, George remarked that, “We can’t be arrested
for sitting in a field,” after which Todd responded, “In Alabama,
we could.” A young local woman nearby responded, “You know,
you know,” to us. From then on, we felt one with the local
marchers.

Sometime in the late morning, Dr. King arrived to lead the
marchers to the Pettus Bridge. As we walked through the streets
of Selma, angry local whites gathered on the side of the street
within a few feet of us, mumbling and laughing and spewing hate-
ful words, as they slapped axe handles in their palms and glared
at us, itching for a reason to strike us. I had never felt such hatred
before in my life, and I was terrified. As we marched, we learned
that the local police had called out all males older than 21 to be
deputized.

When we reached the bridge, the marchers knelt down in uni-
son in prayer led by Dr. King. As we stood up, we were instructed
to turn around and march back to Brown’s chapel. We were con-
fused, and likely relieved, but we didn’t know why we were turn-
ing back. We later learned that there had been a federal court order
entered preventing us from making the march; only the leaders of
the Southern Christian Leadership Conference had been advised
about the court order in advance. Those of us who had traveled
long distances were disappointed that we were unable to continue
the march to Montgomery that day. We heard later that one of the
marchers, the Rev. James Reeb from Boston, had been beaten and
clubbed the night we left for home by four KKK members. He
died two days later.

Dr. King spoke with the marchers back at Browns Chapel
and asked us to remain in Selma to participate in a march after
the injunction was lifted, stating that President Johnson had
promised federal protection for us. Unfortunately, like so many
others, we were unable to remain in Selma for another couple of
weeks and prepared to leave. On our way back from Selma, we
stopped at a gas station/convenience store to get gas and some-
thing to eat. Three men in a pickup truck with a rifle plainly in

(Continued on page 2)

REMEMBERING SELMA—
MARCH 1965

Ronald Helveston
Helveston & Helveston, P.C.

On Sunday, March 7, 1965, my wife and I were horrified as
we watched on the news a failed attempt by residents of Selma,
Alabama, to demonstrate for black voting rights by marching to
Montgomery.

We learned that the march, organized after Jimmie Lee Jack-
son was killed for protecting his mother during a voter rights
protest, had been organized by the Student Nonviolent Coordinat-
ing Committee’s John Lewis and others. The plan had been to
begin the march by crossing the Edmund Pettus Bridge.

We watched the footage as the peaceful marchers began
crossing the bridge. Suddenly, state troopers on horseback and on
foot brutally attacked the marchers – men, women and children –
with clubs, dogs and teargas, refusing to allow the march to con-
tinue across the bridge. Almost immediately, the leaders were
struck down: Among others, the Southern Christian Leadership
Conference’s Amelia Boynton was beaten unconscious, and John
Lewis’ skull was fractured. We saw marchers struggling to run
from the dogs but unable to breathe because of the tear gas. The
troopers were relentless, striking hard at anyone who tried to keep
moving. So many marchers were seriously injured that that the
march was halted.

Live television had exposed, in primetime, the intensity of
the southern determination to maintain segregation and the savage
brutality white southerners were willing to engage in to prevent
blacks from exercising their right to vote. The television and print
news reported that people from all corners of the country had been
horrified by the injustice they had seen on TV.

The next day, Monday, March 8, a number of Wayne State
University Law School students attended a meeting of the Law
Students Civil Rights Research Council and discussed the tele-
vised violence. At that meeting, four other law students and I de-
cided to join the second march in Selma scheduled for Tuesday,
March 9. Ken Cockrel, one of the few African-American law stu-
dents and a gifted orator and civil rights advocate; George Ed-
wards, son of a Sixth Circuit Court of Appeals judge; Todd
Ensign, son of a state legislator; Stan Walker, a civil right activist;
and I made plans to leave for Selma that afternoon in an Oldsmo-
bile 88, borrowed from Judge Edwards.

As we made arrangements with our respective spouses and
girlfriends. Ken, whose wife was expecting their first child, was
persuaded that it would be too dangerous for him, a black man,to
be traveling with four white men in Alabama. The remaining four
of us decided to go forward, leaving behind wives and girlfriends,
who also shared Ken’s wife’s trepidations about our safety. My
wife and George’s wife made arrangements to stay together to fol-
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sight in the rear window pulled up next to us as we were filling
the tank and asked, “Where you boys been? In Selma?” I remem-
ber – but this may be apocryphal – one of us muttered, “We were
marching with Dr. King in Selma.” We looked aghast at him,
pushed him into the car and squealed off, quickly reaching speeds
of more than 90 miles per hour, thinking for sure we were being
chased.The pickup truck finally disappeared from our rear view
mirror.

On Thursday, March 25, 1965, thousands of marchers
reached Montgomery and heard Dr. King deliver his speech,
“How Long Will it Take?” Later that evening, a white woman and
Wayne State nursing student from Detroit, Viola Liuzzo, was
killed by KKK members as she was driving black marchers from
Montgomery back to Selma. When we heard this, we realized that
Ken had been right to stay behind. Although he did not go with
us to Selma, after law school, Ken continued his activism for civil
rights, serving on the Detroit City Council and becoming a can-
didate for the position of mayor of Detroit before dying prema-
turely.

George, Stan, Todd, and I were permanently changed by our
Selma experience. Upon our return to Detroit, we met with Ken
and a number of other law students and committed ourselves to
continuing the pursuit of equal rights for the disenfranchised and
minority citizens. That is how the Free Legal Aid Clinic (formally)
came into existence Nov. 29, 1965.

The clinic’s first office was at 4705 Grand River Ave. at West
Warren Avenue, “a low-rent and beat-up store front” according to
supervising attorney James Lafferty. My wife, Mary Anne, now
an attorney with 30 years of experience, designed a sign reading,
“Free Legal Aid Clinic,” to hang in the front window. We grabbed
brooms, buckets and paint, and, with donated furniture, turned the
place into the clinic’s first office.

The newly founded clinic was staffed by the dedicated and
hard-working 1965-67 student officers and leaders, including
John Ecclestone, William Segesta, (Judge) Arney Mustonen, Lau-
rence Burgess, Jane Kerr Burgess, Loyal Eldridge, Chuck
Richards, Victor Papakhian, Frank Sweet, Ward McDonough, Ted
Ravas, Hank Henson, and many others. The clinic quickly
evolved into a valuable asset for the poor and minority residents
of Detroit as a result of the incredible organizing efforts and letter
writing of our student staffers and the guidance of National
Lawyers Guild attorneys, including Lafferty, Bill Goodman,
Harry Philo, Dean Robb, David Klein, and Judge James Mon-
tante.

After the 1967 Detroit riot, the clinic office on Grand River
was one of the few buildings in the area left standing.

Editor’s note: Ron Helveston, Wayne State University Law
School class of 1966, traveled with three other Wayne law students
to Selma, Alabama in 1965, for the second attempt at the march
to Montgomery. �
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SUPREME COURT DECIDES
YOUNG V. UPS, REVIVING
PREGNANT WORKER'S 
DISCRIMINATION CLAIM

Jennifer Gonzalez,
Hall, Render, Killian, Heath & Lyman

On March 25, 2015, The U.S. Supreme Court issued its long-
awaited opinion in the case of Peggy Young v. UPS – vacating the
4th District's decision affirming summary judgment for employer
United Parcel Service ("UPS"), and reviving employee Peggy
Young's previously dismissed claim under the Pregnancy Discrim-
ination Act ("PDA").

The Facts
The employee, Peggy Young, worked as a part-time driver for

UPS. Her position required her to lift parcels weighing up to 70
pounds. Due to her history of repeated miscarriages, when  Young
learned she was pregnant, her physician restricted her from lifting
more than 20 pounds during the first 20 weeks of her pregnancy
and more than 10 pounds for the remainder of her pregnancy. 

UPS policy accommodated three categories of workers: 
(1) Drivers who had become disabled on the job; 
(2) Employees who had lost their Department of Transporta-

tion certification; and 
(3) Employees who suffered from a disability under the

Americans with Disabilities Act ("ADA"). 

Young was told she could not work during the time she was
restricted from lifting because she did not qualify for a workplace
accommodation under UPS policy. As a result, Young spent much

of her pregnancy at home without pay and eventually lost her em-
ployee medical coverage.  She returned to work as a driver ap-
proximately two months after the birth of her baby.

The Arguments
Young's claim was limited to a claim of disparate treatment

under the Pregnancy Discrimination Act. She did not assert a dis-
parate impact claim, nor did she assert a claim of "pattern and
practice." 

Both sides agreed that the first clause of the PDA specifies
that a claim for discrimination "because of sex" under Title VII of
the Civil Rights Act includes claims of "discrimination because
of pregnancy." Young's claim centered around the second clause
of the PDA, which states, "[W]omen affected by pregnancy, child-
birth, or related medical conditions shall be treated the same for
all employment-related purposes… as other persons not so af-
fected but similar in their ability or inability to work." 42 U.S.C.
§2000e(k) (emphasis added). 

Young argued that this language requires employers "to pro-
vide the same accommodations to workplace disabilities caused
by pregnancy that it provides to workplace disabilities that have
other causes but have a similar effect on the ability to work." 

UPS argued that the language in the second clause did no
more than define sex discrimination to include pregnancy discrim-
ination. 

The Decision
The Court rejected both parties' proposed interpretations of

the PDA. Although technically a 6-3 decision, the opinion of the
Court was extremely fractured, including four different opinions:
(1) The majority opinion authored by Justice Breyer, joined by
Chief Justice Roberts and Justices Ginsburg, Sotomayor and
Kagan; (2) A separate concurring opinion written by Justice Alito;
(3) Justice Scalia’s extremely critical dissent, joined by Justices
Kennedy and Thomas; and (4) Justice Kennedy’s own dissenting
opinion.

The majority found that the language in the second provision
of the PDA goes to the employee's ability to establish a PDA claim
for disparate treatment through circumstantial evidence under the
McDonnell Douglas burden-shifting standard. At first glance, the
opinion merely restates the law with respect to this burden-shifting
analysis.  The Court opines:

• "[A] plaintiff alleging that the denial of an accommodation
constituted disparate treatment under the Pregnancy Dis-
crimination Act's second clause may make out a prima facie
case by showing, as in McDonnell Douglas, that she be-
longs to the protected class, that she sought accommoda-
tion, that the employer did not accommodate her, and that
the employer did accommodate others 'similar in their abil-
ity or inability to work.'"

• The employer may then offer a legitimate, non-discrimina-
tory reason for its refusal to accommodate the plaintiff,
which reason must not consist simply "of a claim that it is
more expensive or less convenient to add pregnant women
to the category of those ('similar in their ability or inability
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to work') whom the employer accommodates."

• The plaintiff may then show that the employer's reasons are
pretextual.  

However, with what the dissent refers to as "a couple waves
of the Supreme Wand," the majority announces a new balancing
test which seems to allow an employee to prove a disparate treat-
ment claim (and be eligible to recover compensatory and punitive
damages) merely by establishing an employment policy had a dis-
parate impact on pregnant workers (which would otherwise limit
recovery to equitable relief). Specifically, the Court opined:

We believe that the plaintiff may reach a jury on this
issue by providing sufficient evidence that the employer's
policies impose a significant burden on pregnant work-
ers, and that the employer's "legitimate, nondiscrimina-
tory" reasons are not sufficiently strong to justify the
burden, but rather – when considered along with the bur-
den imposed – give rise to an inference of intentional dis-
crimination.

The plaintiff can create a genuine issue of material fact
as to whether a significant burden exists by providing ev-
idence that the employer accommodates a large percent-
age of nonpregnant workers while failing to
accommodate a large percentage of pregnant workers.
Here, for example, if the facts are as Young says they are,
she can show that UPS accommodates most nonpregnant
employees with lifting limitations while categorically
failing to accommodate pregnant employees with lifting
limitations. Young might also add that the fact that UPS
has multiple policies that accommodate nonpregnant em-
ployees with lifting restrictions suggests that its reasons
for failing to accommodate pregnant employees with lift-
ing restrictions are not sufficiently strong – to the point
that a jury could find that its reasons for failing to ac-
commodate pregnant employees give rise to an inference
of intentional discrimination.

The Court found that under its newly announced interpreta-
tion of the second provision of the PDA, the judgment of the 4th
Circuit must be vacated because Young established a genuine dis-
pute as to "whether UPS provided more favorable treatment to at
least some employees whose situation cannot reasonably be dis-
tinguished from Young's." Specifically, the Court held that Young
established a genuine dispute as to the 4th prong of the McDonnell
Douglas analysis by introducing evidence of UPS policies which
"significantly burdened pregnant women." 

The Court remanded the matter to the 4th Circuit to consider
the combined effects of UPS' accommodation policies on pregnant
workers. "That is, why, when the employer accommodated so
many, could it not accommodate pregnant women as well?" The
Court did not opine on whether Young had created a genuine issue

of fact as to pretext, and left that determination to the 4th Circuit
on remand.

July 2014 EEOC Pregnancy Discrimination Guidance 
Shortly after the Court granted certiorari in this matter, the

EEOC promulgated updated, broad-reaching Guidance on the
Pregnancy Discrimination Act, significantly expanding its earlier
stance with respect to workplace accommodation for pregnant em-
ployees. A number of the examples contained in the Guidance
raised considerable concern for employers, as it intimated that an
employer's duty to accommodate pregnancy-related conditions
was little different than the obligation to reasonably accommodate
disabled employees — wholly ignoring the fact that that the ADA
expressly excludes ordinary pregnancy from the definition of dis-
ability. 

The Court was extremely critical of the Guidance, as well as
the Solicitor General's position that it should be given special, if
not controlling, weight. The Court flatly rejected any level of def-
erence to the new Guidance, criticizing the timing (released only
after the grant of certiorari to cover an area on which the prior
guidance was silent) and finding it directly contradictory to the
position previously taken by the Department of Justice that "preg-
nant employees with work limitations are not similarly situated to
employees with similar limitations caused by on-the-job injuries."
The Court ultimately concluded that given the cited difficulties
with timing, consistency and thoroughness of consideration, "we
cannot rely significantly on the EEOC's determination."

Americans with Disabilities Act Implications
Young's claims arose prior to the ADA Amendments Act

("ADAAA"). Had her case been filed after the ADAAA took ef-
fect, her claims may well have included disability discrimination
and failure to accommodate based on her history of repeated mis-
carriages under the rationale that the definition of disability in-
cludes pregnancy-related complications – despite their temporary
nature.

Although Young's claim did not include an ADA claim, many
were hopeful that in opining on an employer's obligation to treat
pregnant workers the same as others similar in their inability to
work, the Court might offer some guidance concerning an em-
ployer's duty to accommodate disabled employees. On its face,
the opinion purports to be "limited to the Pregnancy Discrimina-
tion Act context," and to "express no view" as to the statutory and
regulatory changes of the ADA.  However, the majority opinion
does offer the following insight with respect to the ADA:

• "We note that the statutory changes made after the time of
Young's pregnancy may limit the future significance of our
interpretation of the [PDA]. In 2008, Congress expanded
the definition of 'disability' under the ADA to make clear
that 'physical or mental impairment[s] that substantially
limi[t]' an individual's ability to lift, stand, or bend are ADA
covered disabilities." 

• In describing the 4th Circuit's decision which held Young
was different than workers who were disabled under the
ADA, the majority took pains to distinguish that at the time
Young's claim arose, the ADA "then protected only those
with permanent disabilities."

• "As interpreted by the EEOC, the new statutory definition

SUPREME COURT DECIDES
YOUNG V. UPS, REVIVING
PREGNANT WORKER’S
DISCRIMINATION CLAIM
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requires employers to accommodate employees whose tem-
porary lifting restrictions originate off the job."

In his separately authored dissent, Justice Kennedy further
opined, "after the events giving rise to this litigation, Congress
passed the ADA Amendments Act of 2008, which expands pro-
tections for employees with temporary disabilities… these amend-
ments and their implementing regulations may require
accommodations for many pregnant employees, even though preg-
nancy itself is not expressly classified as a disability."

These snippets only confirm that regardless of the underlying
cause of a given disability, or its duration, an employer may not
deny a request for reasonable accommodation solely because the
impairment is temporary.

Impact on Employers
While employers can take some comfort in the Court's crit-

icism of the EEOC's Pregnancy Discrimination Guidance, the
Young decision confirms that employers must seriously consider
accommodation requests of pregnant workers in the context of
other workplace accommodations it provides to other employees
with similar restrictions. Though the Court's decision makes clear
that an employer's decision to accommodate some employees –
or some groups of employees – does not necessarily require ac-
commodation of all employees, it suggests that the more employ-
ees who are accommodated the more courts may conclude that a
failure to accommodate pregnant workers gives rise to an infer-
ence of intentional discrimination. Given the legal landscape in
the wake of the ADA Amendments Act, which has significantly
increased the number of employees eligible for workplace ac-
commodations, this decision only makes it easier for a pregnant
employee to successfully establish a claim for disparate treat-
ment.  �

CARBON FUEL, THE 
ESTOPPEL-BY-CONDUCT

DOCTRINE, AND EINSTEIN’S
INSANITY DEFINITION AS
“ORDINARY PRINCIPLES OF
CONTRACT LAW” UNDER

TACKETT
John G. Adam 

Legghio & Israel, P.C.

M&G Polymers USA, LLC v. Tackett, 135 S.Ct. 926 (2015)
addresses standards for interpreting collectively-bargained retiree
healthcare promises in actions filed under the Labor-Management
Relations Act and ERISA.  Tackett rejected the “Yard-Man infer-
ence”—derived from UAW v. Yard-Man, Inc., 716 F.2d 1476 (6th
Cir. 1983), cert. denied 465 U.S. 1007 (1984)—which put a
“thumb on the scale” in favor of vesting.  Tackett held that retiree
healthcare promises are to be interpreted using “the ordinary prin-
ciples of contract law” in the “context” of each “particular” CBA,
based on the whole agreement, “record evidence,” and “known
customs” with “affirmative evidentiary support,” to “ascertain the
intention of the parties.”  135 S.Ct. at 933, 935 and passim (cita-
tions omitted, emphasis in original).

Under Tackett, “courts should not use a presumption for or
against vesting.”  Underwood v. City of Chicago, 779 F.3d 461,
462-463 (7th Cir. 2015).  Vesting requires no “magic words.”
Vested CBA rights may be promised by “the express or implied
terms of the expired agreement.”  Litton Financial Printing Div.
v. NLRB, 501 U.S. 190, 203, 206-207 (1991), cited in Tackett, 135
S.Ct. at 937 and in the concurrence at 938. 

Yard-Man recognized that the “traditional rules for contrac-
tual interpretation” govern CBA retiree healthcare promises con-
sistent with “federal labor policies.”  716 F.2d at 1479.  Tackett
did not change this:  “We interpret collective-bargaining agree-
ments, including those establishing ERISA plans, according to or-
dinary principles of contract law, at least when those principles
are not inconsistent with federal labor policy.”  135 S.Ct. at 933
(citation omitted).  

Some “traditional” and “ordinary” contract principles are set
out in Yard-Man, in USW v. Kelsey-Hayes Co., 750 F.3d 546 (6th
Cir. 2014), reh. pending, aff’g 943 F.Supp.2d 747 (E.D. Mich.
2013), and in Tackett.  For example: (1) “the court should first
look to the explicit [CBA] language” for “manifestations of in-
tent,” “interpret each provision in question as part of the integrated
whole,” consider contractual context, and avoid rendering CBA
terms “nugatory” or “illusory” (Yard-Man, 716 F.2d at 1479-1480,
citations omitted); (2) “above all, the CBA’s language governs,”
“each provision should be construed consistently with the entire”
CBA, and “extrinsic” evidence may be used to “discern the par-
ties’ intent” (USW, 750 F.3d at 551-552, citations omitted); and
(3) “the parties’ intentions control,” CBAs “ordinarily should be
enforced as written,” “especially” when enforcing retiree benefits

(Continued on page 6)

So why not take a flyer and adopt my theory? If it’s too ex-

treme, Congress can always cut off your jurisdiction.

Kelman’s Cartoon

This Kelman cartoon was originally published in Legal Times and

is reprinted with permission.
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promises, and “should be interpreted to avoid illusory promises”
(Tackett, 135 S.Ct. at 933-934, citations omitted).  

A. The Carbon Fuel Doctrine
An important contract principle is in Carbon Fuel Co. v.

UMWA, 444 U.S. 212 (1979), which held that earlier judicial in-
terpretations of CBA terms become
part of those terms unchanged in the
parties’ later agreement.  “If these in-
terpretations did not accord with the
parties’ understanding of their contract,
they had ample opportunity to make
their own understanding explicit.  Fail-
ure to do so strongly suggests the par-
ties incorporated the courts’ inter- 
pretation of the agreements.”  444 U.S.
at 222.  

The Sixth Circuit applied Carbon
Fuel in UMWA v. Apogee Coal Co.,
330 F.3d 740, 746-747 (6th Cir. 2003),
holding that the parties’ renewal of
CBA terms after court interpretation
was “compelling evidence” that the
later CBA adopted the earlier court in-
terpretation.  CBAs “are not conceived

in a vacuum; each side has lawyers scrutinizing every word in
light of old interpretations.”  330 F.3d at 747 (citation omitted). 

B. The Estoppel-By-Conduct Doctrine 
Judge Gershwin Drain applied a similar principle, calling it

estoppel-by-conduct, in USW v. Kelsey-Hayes Co., 943 F.Supp.2d
747, 756 (E.D. Mich. 2013), an ERISA/LMRA retiree healthcare
case.  Judge Drain held that because the employer included the
“shall be continued” and “continuance” retiree healthcare terms
in CBAs after an earlier decision  held that this language promised
vested lifetime retiree healthcare, the employer was “estopped
from retroactively reinterpreting” the CBA terms.  Id.  The Sixth
Circuit observed on appeal in another context that continuing
terms in a new CBA without a “resetting of the rules” showed
agreement to “playing by the same set of rules.”  USW v. Kelsey-
Hayes, 750 F.3d at 556.

C. Einstein’s Insanity Definition 
Lawnotes editor Stuart M. Israel invoked Albert Einstein in

support of the Carbon Fuel and estoppel-by-conduct doctrines in
a post-Tackett ERISA/LMRA retiree healthcare case.  The em-
ployer agreed to the same language in consecutive CBAs, before
and after a court judgment held that language promised vested
lifetime retiree healthcare, but later advanced contrary interpreta-
tions, bringing to mind the quip attributed to Einstein that “insan-
ity is doing the same thing over and over and expecting different

results.”  The quip appears in New Jersey Carpenters Health Fund
v. Residential Capital, 2013 WL 6839093, at *1 (S.D. N.Y. 2013).

D. The Parties’ Contemporaneous Intent
The Carbon Fuel and estoppel-by-conduct doctrines apply

common-sense, ordinary contract principles to give effect to the
contracting parties’ contemporaneous intent:  earlier judicial in-
terpretations of CBA terms become part of the same terms un-
changed in later CBAs.  See Tackett, 135 U.S. at 933 (“the parties’
intentions control”); Towne v. Eisner, 245 U.S. 418, 425 (1918)
(contracts are interpreted “according to the circumstances and the
time” of agreement); Old Colony Trust Co. v. City of Omaha, 230
U.S. 100, 118 (1913) (the “practical interpretation of a contract
by the parties to it for any considerable period of time before it
becomes the subject of controversy” is of “great, if not controlling
influence”); and Alabama v. North Carolina, 560 U.S. 330, 346
(2010) (contract terms are considered in light of the parties’
“course of performance” because what parties actually do is
“highly significant” evidence of their contractual intentions).  

These principles do not depend on the “soundness” of earlier
rulings or the nuances of evolving law.  See Galgay v. Gil-Pre
Corp., 864 F.2d 1018, 1023 (3d Cir. 1988) (citing Carbon Fuel;
“[r]egardless of the soundness of” an earlier judicial interpretation
of the CBA, that earlier interpretation “provides strong evidence
of what the parties intended when they readopted the language in-
terpreted in that case”). 

Neither later legal developments nor employers’ post-Tack-
ett legal epiphanies can undo the parties’ vesting intentions in-
formed by the contemporaneous meaning of CBA terms.  See
New England Health Care Employees Welfare Fund v. iCARE
Mgmt., LLC, 886 F.Supp.2d 82, 104 (D. Conn. 2012) (“If the
Employers, after the decision” “wished to adopt a different
method of calculating contributions, their recourse was to re-ne-
gotiate the CBA” before they “acceded to the existing language”
in the new CBA).    

The Supreme Court, the Sixth Circuit, Judge Drain, and Ein-
stein are right.  Whatever the principle is labelled—Carbon Fuel,
estoppel-by-conduct, no “resetting of the rules,” or Einstein’s in-
sanity definition—if a court or an arbitrator has interpreted CBA
language, and if the parties continue that language unchanged, the
parties are bound to the earlier interpretation.  �

CARBON FUEL, THE 
ESTOPPEL-BY-CONDUCT 
DOCTRINE, AND EINSTEIN’S
INSANITY DEFINITION AS
“ORDINARY PRINCIPLES OF
CONTRACT LAW” UNDER 
TACKETT
(Continued from page 5)
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suggested alternative accommodations as part of the interactive
process, which Harris rejected.  Eventually, in September 2009, Ford
terminated her employment for poor performance.

Harris’ chronic absenteeism also figured prominently in the
Sixth Circuit’s en banc opinion.  Independent of her telecommut-
ing request, her attendance had been sporadic and unpredictable
over an extended period.  She had missed work an average of 1.5
work days per week in 2008.  In 2009 she was absent more than
she was present.  In addition to her excessive absences, she often
came in late and left early.  The record testimony of her supervisors
and co-workers established that her absences hampered her per-
formance and that of her colleagues who were expected to cover
her work load on little or no notice.  The Sixth Circuit found that
her frequent absences and inability to work a predictable schedule
compromised her job performance.  

The Sixth Circuit’s en banc opinion reaffirms many legal
principles that are fundamental to the administration and enforce-
ment of the ADA.  The opinion’s key holdings include: 
• The general rule is that regularly attending work on-site is es-
sential to most jobs, and that employees who do not come to
work usually cannot perform their job functions – essential or
otherwise:  “Regular, in-person attendance is an essential func-
tion – and a prerequisite to essential functions – of most jobs,
especially interactive ones.”

• Most jobs require the kind of teamwork, personal interaction,
and supervision that simply cannot be performed in a home of-
fice.

• Harris was not a qualified individual under the ADA because
her excessive absences prevented her from performing the es-
sential functions of her job as a resale buyer.

• An employee’s opinion as to what job functions are essential
does not create a genuine dispute of fact.

• An employer’s judgment as to essential job functions is con-
trolling if (as evidenced by the employer’s words, policies, and
practices) it is job-related, uniformly enforced, and consistent
with business necessity.

• The determination of whether telecommuting is a reasonable
accommodation requires a fact-specific analysis.  That an em-
ployer has a telecommuting policy, and allows employees with-
out disabilities to telecommute, does not require that it allow all
people with a disability to do the same, if working remotely will
not allow them to perform the essential functions of their jobs.

• The EEOC’s argument that it is “self-evident” that technology
has advanced enough for employees to perform “at least some
essential job functions” at home was explicitly rejected:  “no
record evidence — none — shows that a great technological
shift has made this highly interactive job one that can be effec-
tively performed at home.”

• Even if an employer does not put sufficient effort into the inter-
active process, “that failure is actionable only if it prevents iden-
tification of an appropriate accommodation for a qualified
individual.”  Because Harris was found to be unqualified due
to her excessive absenteeism, which prevented her from per-
forming an essential job function, it was unnecessary to address
the adequacy of Ford’s role in the interactive process.

• In connection with the separate ADA retaliation claim, the Sixth
Circuit’s en banc opinion held that “[a]ctions by nondecisionmak-
ers cannot alone prove pretext” and that, while there were only
four months between Harris’ EEOC charge and her discharge,
“temporal proximity cannot be the sole basis for finding pretext.

Editor’s note: Author Elizabeth Hardy represented Ford Motor
Company in EEOC v. Ford Motor Company. �

SIXTH CIRCUIT EN BANC
APPLIES COMMON SENSE IN

REJECTING ADA 
TELECOMMUTING CLAIM

Elizabeth Hardy
Kienbaum Opperwall Hardy & Pelton, P.L.C.

On April 10, 2015, the U.S. Court of Appeals for the Sixth Cir-
cuit issued an en banc opinion in Equal Employment Opportunity
Commission v. Ford Motor Company that resoundingly affirmed the
trial court’s summary judgment dismissal in Ford’s favor in an
Americans with Disabilities Act (ADA) telecommuting case.  After
Ford’s dispositive motion was granted by the trial court on both fail-
ure to accommodate and retaliation claims, the EEOC appealed.  In
a 2-1 decision dated April 22, 2014, a three-judge panel of the Sixth
Circuit reversed the trial court’s summary judgment ruling and re-
manded the case for a trial.  Thereafter, the Sixth Circuit granted
Ford’s petition for en banc review by all of its judges, and vacated
the panel decision.  The April 10, 2015 en banc opinion (decided
8-5) affirmed the trial court’s ruling in all respects.   

In August 2011, the EEOC sued Ford under the ADA alleging
that it had failed to reasonably accommodate Jane Harris, a Ford
resale buyer who suffered from Irritable Bowel Syndrome (IBS),
when it denied her request to work from home “up to four days a
week” on an as-needed basis.  The case also alleged that Ford had
retaliated against Harris for filing an EEOC charge of discrimina-
tion asserting that her ADA rights had been violated. 

According to Harris, she had severe IBS flare-ups on an un-
predictable basis and when they occurred she was house-bound.
Harris could not commit to any particular business schedule and
could not be available for in-person meetings with colleagues,
clients, or customers if such meetings occurred on days when she
had a severe flare-up. 

Although the EEOC argued that in-person communications
were not essential to the effective performance of Harris’ job,
Ford’s witnesses (both management and Harris’ co-workers) tes-
tified that a critical aspect of the resale buyer’s position required
spur-of-the-moment face-to-face interactions with customers,
clients, and work colleagues — a job function which could not be
performed effectively while working remotely at home.   

As part of the interactive process, two Ford Human Resource
representatives and Harris’ immediate supervisor met with her to
discuss how she could perform her essential job responsibilities
while working remotely.  Harris admitted she could not perform
four of the ten key responsibilities identified by management.  In
Ford’s view, there were four additional responsibilities that could
not be effectively performed from home.   

Ford ultimately determined that Harris’ accommodation request
was unreasonable because she could not effectively perform an es-
sential function of her job while working remotely.  The unpre-
dictable nature of Harris’ schedule, and her inability to be flexible
enough to work on-site when business required, were also significant
factors in Ford’s decision.  Two days a week was the maximum
telecommuting time allowed for other Ford buyers – plus they were
required to commit to a fixed schedule and agree to alter their sched-
ules upon request.  Because Harris claimed she could not predict
when being at home was required — and absolutely could not leave
her home if she had a severe IBS flare-up — she was unable to com-
ply with the scheduling demands placed on other Ford buyers.  Ford
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NOTHING TO FEAR: 
DISCLOSURE OF POLICE 

OFFICERS’ STATEMENTS TO
PROSECUTORS UNDER THE

DISCLOSURES BY 
LAW ENFORCEMENT 
OFFICERS ACT 

Craig W. Lange
Ryan J. L. Fantuzzi

Kirk, Huth, Lange, & Badalamenti, PLC 

Garrity v. New Jersey holds that when a police department
orders its employee to answer questions, under the threat of ter-
mination, the Fifth Amendment prohibits the employee’s state-
ment from being used against him or her in a subsequent criminal
prosecution. 385 U.S. 493 (1967). Garrity statements can be oral
or written, and often occur during internal investigative interviews
relating to incidents of alleged misconduct. 

In 2006, the Michigan Legislature codified the Fifth Amend-
ment’s Garrity protections by passing the Disclosures by Law En-
forcement Officers Act (“DLEOA”). MCL 15.391 et seq. In
addition to codifying protections under Garrity, the DLEOA pro-
hibits a law enforcement agency from disclosing a police officer’s
compelled statement. MCL 15.395. 

One exception to the DLEOA’s non-disclosure rule causes
concern for some union attorneys representing police officers.
MCL 15.395(b) permits a law enforcement agency to disclose the
police officer’s compelled statement to prosecutors who are press-
ing charges against the police officer.

The fear is not so much that the prosecutor will use compelled
statements in the criminal prosecution against the police officer,
because the Fifth Amendment and DLEOA plainly prohibit the
use of such statements under such circumstances. MCL 15.393.
Rather, the fear is that the prosecutor will use these statements as
a means to unearth other incriminating evidence. This concern is
likely misplaced. 

The Fifth Amendment prohibits not only the use, but also the
derivative-use, of a police officer’s compelled statement in sub-
sequent criminal proceedings.

The Fifth Amendment of the United States Constitution pro-
vides that “[n]o person . . . shall be compelled in any criminal case
to be a witness against himself.” The Fifth Amendment privilege
“not only permits a person to refuse to testify against himself at a
criminal trial in which he is a defendant, but also privileges him
not to answer official questions put to him in any other proceeding
. . . where the answers might incriminate him in future criminal
proceedings.” People v. Wyngaard, 462 Mich. 659, 671-72, (2000)
(internal citations omitted). 

One of these “other” proceedings is a law enforcement
agency’s internal investigation of its officer. During the course of
an internal investigation, if a police officer’s employer orders the
officer to make a statement under the threat of termination, then
that statement is coerced. Because the statement is coerced, it can-
not be used in the officer’s subsequent criminal proceeding. Gar-

rity, 385 U.S. at 497. “The choice given to [the officers] was either
to forfeit their means of livelihood or to incriminate themselves.
The option to lose their means of livelihood or to pay the penalty
of self-incrimination is the antithesis of free choice.” 

Garrity applies only when an officer is compelled to provide
a statement. The circuits are split regarding the severity of em-
ployment sanction necessary for compulsion to exist. For exam-
ple, the D.C. Circuit and 11th Circuit require that the employer
threaten the officer with job dismissal for the refusal to provide a
statement. U.S. v. Vangates, 287, F.3d 1315, 1322 (11th Cir. 2002);
U.S. v. Friedrick, 842 F.2d 382, 395 (D.C. Cir. 1988). The Sixth
Circuit, on the other hand, only requires that
the officer reasonably believe that “sub-
stantial penalties,” such as suspension,
are likely to result from his or her refusal
to provide a statement. McKinley v. City
of Mansfield, 404 F.3d 418, 436 (6th Cir.
2005).

Once police officers assert their Fifth
Amendment privilege, employers cannot termi-
nate them for refusing to incriminate them-
selves. Uniformed Sanitation Men Ass'n v.
Comm'r of Sanitation of City of New York,
392 U.S. 280, 284 (1968). But if a police department grants
its police officer immunity from the use of the compelled state-
ment and immunity from all evidence derived from the compelled
statement, and the officer refuses to cooperate, then the depart-
ment may terminate the officer for refusing to make a statement.
Natl Union of Police Officers, Local 502-M, AFL-CIO v. Lucas,
79 Mich. App. 445, 447-48 (1977). Use and derivative-use immu-
nity is “coextensive with the scope of the privilege against self-
incrimination, and therefore . . . [granting it] is sufficient to compel
testimony over a claim of the privilege.” Kastigar v. U.S., 406 U.S.
441, 448-49, 453 (1972). 

In sum, the Fifth Amendment prohibits the use and deriva-
tive-use of a police officer’s compelled statement in the officer’s
subsequent criminal proceedings. In the Sixth Circuit, compulsion
exists (and thus the officer has the right to assert his Fifth Amend-
ment privilege) where a police officer reasonably believes that he
will face “substantial penalties” for failing to cooperate in his em-
ployer’s internal investigation. A threat of termination is not re-
quired. 

The protections afforded police officers under the DLEOA are
likely more extensive than protections under the Fifth Amend-
ment. 

As with the Fifth Amendment, the DLEOA also prohibits the
use and derivative-use of a police officer’s compelled statement
in the officer’s subsequent criminal proceedings.  

Although the statute’s legislative history suggests otherwise,
its text suggests that police officers’ protections under DLEOA
are even more extensive than under the Fifth Amendment. 

Michigan’s DLEOA prohibits a prosecutor from using invol-
untary statements made by law enforcement officers during internal
investigative proceedings in criminal prosecutions. MCL 15.391(a)
defines an “involuntary statement” as “information provided by a
law enforcement officer, if compelled under threat of dismissal
from employment or any other employment sanction, by the law
enforcement agency that employs the law enforcement officer.” 

“Involuntary statements” under DLEOA are broader in scope
than “coerced statements” under the Fifth Amendment. Under the
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Fifth Amendment, a police officer’s statement is “coerced” if the
officer reasonably believed that he would face substantial employ-
ment penalties for the failure to answer his employer’s questions.
Under the DLEOA, however, a police officer’s statement is “invol-
untary” if the officer is threatened with any employment sanction. 

Protections under the DLEOA are possibly more extensive
than under the Fifth Amendment in a second respect. The DLEOA
prohibits a police officer’s involuntary statement from being used
against the officer “in a criminal proceeding.” MCL 15.393 (em-
phasis added). 

The Fifth Amendment permits the government to use com-
pelled statements obtained during internal investigations if the use
is limited to a prosecution for collateral crimes such as perjury or
obstruction of justice. McKinley v. City of Mansfield, 404 F.3d 418,
427 (6th Cir. 2005). DLEOA’s use of the indefinite article “a,” and
not “the,” to modify the phrase “criminal proceeding” suggests that
DLEOA prohibits the use of involuntary statements in all criminal
prosecutions – even those prosecutions for collateral crimes.1

Allaying the concerns that the DLEOA has muddied the wa-
ters for self-incrimination protections in Michigan, the protections
afforded under DLEOA are at least as extensive as those under
the Fifth Amendment.

The DLEOA does not negate a prosecutor’s affirmative duties
imposed under Kastigar. 

However, even if the protections afforded to police officers
under DLEOA were somehow less extensive than under the Fifth
Amendment, DLEOA would not permit prosecutors to shirk from
their constitutional duties.  

DLEOA (MCL 15.395) precludes the disclosure of involuntary
statements, except in four enumerated instances. One of these ex-
ceptions is disclosure to a prosecuting attorney pursuant to a (1)
search warrant, (2) subpoena, or (3) court order. MCL 15.395(b). On
its face, MCL 15.395(b) appears to permit the prosecution to exploit
an officer’s involuntary statement to discover incriminating evidence.
This fear is misplaced, however, because (1) prosecutors had access
to Garrity statements before Michigan enacted the DLOEA; and (2)
federal constitutional law restricts this method of criminal investi-
gation by imposing an affirmative duty on the prosecution. 

First, even before the enactment of DLEOA, Garrity state-
ments were public information discoverable by anyone, including
prosecuting attorneys. The enactment of DLEOA came at the
heels of In re Morton, which permitted the prosecution to sub-
poena Garrity statements from a police department. 258 Mich.
App. 507 (2003). In re Morton explained, “because this case deals
only with the production of the statements and not their improper
use in a criminal proceeding against the officers, the Fifth Amend-
ment has no application here.” Id. at 509. 

Second, even though a prosecutor has access to an officer’s
compelled statement, the prosecutor may not use the statement,
or any evidence derived from the statement, in the officer’s crim-
inal prosecution. Further, the prosecution must prove that it did
not use the evidence.

In Kastigar v. U.S., the petitioner argued that use and deriva-
tive-use immunity would not adequately protect defendants be-
cause prosecutors would use a compelled statement to “obtain
leads, names of witnesses, or other information not otherwise
available that might result in a prosecution.” 406 U.S. 441, 459
(1972). The Court disagreed because the “total prohibition on use
provides a comprehensive safeguard, barring the use of compelled

testimony as an ‘investigatory lead.’” Id. at 460. The prosecution
must prove “that their evidence is not tainted by establishing that
they had an independent, legitimate source for the disputed evi-
dence. This burden of proof . . . is not limited to a negation of
taint; rather, it imposes on the prosecution the affirmative duty to
prove that the evidence it proposes to use is derived from a legit-
imate source wholly independent of the compelled testimony.” Id.
at 460.2

Furthermore, in order to assess whether all of the prosecu-
tion’s evidence has been derived from sources completely inde-
pendent of the police officer’s compelled statement, a court will
review the prosecutor’s proposed evidence “witness by witness,”
and, if necessary, it will “proceed line by line and item by item.”
U.S. v. Ford, 176 F.3d 376, 381 (6th Cir. 1999). 

If the prosecution fails to meet its burden at a Kastigar hear-
ing, then, at best, the court excludes the proposed evidence. At
worst, it will dismiss the State’s case altogether. See, U.S. v.
Hubbell, 530 U.S. 27 (2000). 

While the DLEOA codifies a prosecutors access to Garrity
statements, it is silent in regards to a prosecutor’s affirmative duty
to prove all proposed evidence derives from sources “wholly in-
dependent” from a police officer’s immunized statement. Here,
the federal constitutional law fills the apparent gap in DLEOA. 

Kastigar fills all apparent gaps regarding disclosing a police
officer’s involuntary statement to the prosecution under
DLEOA.  

Union attorneys representing police officers in internal inves-
tigations with criminal prosecution implications have no reason to
fear DLEOA’s provisions, which permit their client’s employer to
disclose their client’s Garrity statement to the prosecution under
limited circumstances. MCL 15.395(b). The Fifth Amendment and
the DLEOA prohibits the statement’s use and any evidence derived
from the statement from the client’s criminal prosecution. More-
over, while DLEOA is silent on the issue of a prosecutor’s duty,
Fifth Amendment jurisprudence trumps DLEOA’s facial ambigu-
ity, and requires prosecutors who receive the compelled statements
to meet their burdens at Kastigar hearings. 

Indeed, prosecutors should tread carefully when subpoenaing
the defendant’s compelled statement, since any prosecutor who
does so is, at best, wasting his or her time, and, at worst, risking
the State’s case. 

—END NOTES—
1 The Michigan Supreme Court recently granted leave to appeal and will decide this matter
soon. See People v. Hughes, 306 Mich. App. 116 (2014) appeal granted sub nom. People
v. Harris, 497 Mich. 958 (2015).

2 The exclusion of immunized statements from trial is sometimes described as the “exclusionary
rule for the Fifth Amendment’s privilege against self-incrimination clause. This label, however,
is a misnomer. In general, an exclusionary rule is a judicial remedy to correct wrongfully ob-
tained evidence. An immunized statement is not wrongfully obtained; rather the exclusion is
a constitutional imperative required by the Fifth Amendment itself. New Jersey v. Portash,
440 U.S. 450, 459 (1979) (“Testimony given in response to a grant of legislative immunity is
the essence of coerced testimony. The information given in response to a grant of immunity
may well be more reliable than information beaten from a helpless defendant, but it is no less
compelled. The Fifth and Fourteenth Amendments provide a privilege against compelled self-
incrimination, not merely against unreliable self-incrimination. [Immunized testimony deals]
with the constitutional privilege against compulsory self-incrimination in its most pristine
form. Balancing, [of interests], therefore, is not simply unnecessary. It is impermissible.”).
See also, Mincy v. Arizona, 437 U.S. 385 (1978). Moreover, the fruit-of-the-poisonous-tree
doctrine equally does not apply to immunized statements (e.g. Garrity statements). Fruits de-
rived from immunized statements are inadmissible not because the tree is poisonous, but rather
because of the government’s constitutional promise not to eat it.  �
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SIXTH CIRCUIT 
UPDATE
Scott R. Eldridge
Charles T. Oxender
Michael K. Jackson, II

Miller, Canfield, Paddock and Stone, P.L.C.

Whether Satellite Installer is an Employee Under the FLSA
is Jury Question

The issue in Keller v Miri Microsystems LLC, Docket No.
14–1430 (March 26, 2015) was whether a satellite installation
technician was an employee entitled to overtime under the Fair
Labor Standards Act (“FLSA”).  The plaintiff, Michael Keller, in-
stalled and repaired satellite dishes, working six days per week
from 5:00 a.m. to midnight.  The defendant, Miri Microsystems,
paid Keller by the job, with an installation lasting approximately
four hours and a repair between one and two hours, plus travel.
After he stopped working for Miri Microsystems, Keller sued in
the U.S. District Court for the Eastern District of Michigan alleg-
ing that he was denied overtime pay in violation of the FLSA.  The
district court granted Miri Microsystems’s motion for summary
judgment after concluding that Keller was an independent con-
tractor and, thus, not protected by the FLSA.  

The Sixth Circuit reversed and remanded the matter because
numerous fact issues existed over whether Keller was an em-
ployee.  Noting that the issue is a mixed question of law and fact,
the Court utilized the “economic-reality,” which includes six fac-
tors:  (1) the permanency of the relationship between the parties;
(2) the degree of skill required for the rendering of the services;
(3) the worker’s investment in equipment or materials for the
task; (4) the worker’s opportunity for profit or loss, depending
upon his skill; (5) the degree of the alleged employer’s right to
control the manner in which the work is performed; and (6)
whether the service rendered is an integral part of the alleged em-
ployer’s business.  

The Court concluded that fact issues existed for each factor.
First, according to the Court, it is inconclusive whether Keller
could engage in other jobs or whether it was an exclusive working
relationship.  Second, the Court noted that Keller was a “skilled”
worker, but held that a material question of fact exists “regarding
whether the degree of skill required of Keller shows that he was
an employee or an independent contractor.” Third, although much
of the equipment Keller used was common equipment that most
people would have, the Court concluded that “the trier of fact
should decide how Keller’s capital investments compared to
Miri’s, and whether Keller’s capital investment demonstrates that
Keller was economically independent.”

Fourth, the Court held that there was little evidence that
Keller could have improved his efficiency such that he could per-
form more work and gain more profit, but again concluded that
there was “a material dispute as to whether Keller could have in-
creased his profitability had he improved his efficiency or re-
quested more assignments.” Fifth, the Court again determined that
material issues of fact existed whether Miri Microsystems exer-
cised control over how Keller performed his work, whether Miri
could effectively discipline Keller, and whether Miri “retained the

right to dictate the manner and details” of how Keller performed
his duties.  Finally, the Court found it likely that Keller’s role as
a satellite dish technician was integral to the defendant’s business.
According to the Court:  “Summary judgment for the defendant
is not appropriate when a factfinder could reasonably find that a
FLSA plaintiff was an employee.”  

Miri Microsystems argued that, even if Keller were an em-
ployee, he was not entitled to overtime. Rejecting this argument,
and noting that Miri Microsystems failed to produce contrary ev-
idence of Keller’s hours, the Sixth Circuit ruled that based on
Keller’s testimony and the admissions of the defendant’s wit-
nesses, it was likely that Keller worked up to sixty hours a week,
entitling him to overtime if true and precluding summary judg-
ment.

Complaint to Harassing Supervisor is Enough to Support a
Title VII Retaliation Claim

In EEOC v New Breed Logistics, Docket No. 13-6250 (Apr.
22, 2015), the Equal Employment Opportunity Commission
(“EEOC”) sued New Breed Logistics on behalf of four employ-
ees who were terminated when they complained to their super-
visor about his inappropriate conduct towards three female
temporary employees.  The supervisor made sexually explicit
comments to the women on multiple occasions and inappropri-
ately touched at least one of them. The three female employees
repeatedly asked the supervisor to stop, and one anonymously
complained on the employer’s telephone complaint line. The su-
pervisor found out about the report.  A male employee who wit-
nessed the supervisor’s conduct also told him to stop.  Ultimately,
New Breed terminated all four employees within several weeks
of one another, with the supervisor having either a direct or indi-
rect role in each termination decision.  The jury reached a verdict
against the employer on each claim and awarded the four em-
ployees a total of over $1.5 million in compensatory and punitive
damages.  

The Sixth Circuit affirmed the $1.5 million jury verdict, re-
jecting New Breed’s contention that the individuals did not engage
in protected activities.  It concluded that Title VII’s use of the term
"opposing" any unlawful employment practice includes less for-
mal internal complaints made by employees about discriminatory
employment practices, such as a demand made by an employee
to the alleged harassing supervisor that he/she stop.  The Court
also affirmed the award of punitive damages, explaining that the
employer did not make good-faith efforts to prevent harassment
and retaliation. Specifically, according to the Court, New Breed
did not distribute its anti-harassment policies to temporary em-
ployees; evidence showed that New Breed failed to investigate the
anonymous complaint reported on its telephone complaint line;
and the limited investigation included questioning of the alleged
harasser and not any of the women his department.

Replacing Union Train Conductors with Non-Union Personnel
Constitutes a “Major Dispute” Under the Railway Labor Act,
Barring Unilateral Management Action

In Wheeling & Lake Erie Ry Co v Bhd of Locomotive Engi-
neers & Trainmen, Docket No. 13-4356 (Apr. 20, 2015), the
Wheeling & Lake Erie Railway Company sued the Brotherhood
of Locomotive Engineers and Trainmen (the “Union”) to enjoin a
strike over an alleged violation by Wheeling, during negotiations,
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of a provision in the parties' collective bargaining agreement that
required a conductor in the union to be assigned to each train.  The
U.S. District Court for the Northern District of Ohio entered a pre-
liminary injunction barring the Union from taking any economic
action against Wheeling, concluding that the parties were engaged
in only a minor dispute under the Railway Labor Act.

The Sixth Circuit vacated the injunction and remanded the
case for dismissal of Wheeling’s complaint, holding that the par-
ties’ dispute during negotiations was a “major dispute” under the
Railway Labor Act.  It explained that a “major dispute” – which
precludes injunctive relief – arises where a collective bargaining
agreement does not exist or where one of the parties seeks to uni-
laterally change the terms of an existing collective bargaining
agreement.  The Court reasoned that, because a “major dispute”
existed, the Railway Labor Act’s status quo rules were triggered.
Wheeling then violated the status quo when it “prematurely and
unilaterally resorted to self-help” and replaced union conductors
on trains with management personnel before negotiations had
been exhausted under the statute.

Telecommuting Not a Reasonable Accommodation for a 
Resale-Buyer at Ford

In EEOC v Ford Motor Co, Docket No. 12-2484 (Apr. 10,
2015), the Equal Employment Opportunity Commission
(“EEOC”) sued Ford under the ADA on behalf of former em-
ployee Jane Harris, alleging that Ford failed to reasonably accom-
modate Harris’s disability by denying her request to telecommute
due to her irritable bowel syndrome, and retaliated against her for
bringing the issue to the EEOC's attention.  Ford, after attempting
to accommodate Harris’s disability in other ways, denied her re-
quest to telecommute on an as-needed basis, up to four days per
week.  The U.S. District Court for the Eastern District of Michigan
granted summary judgment to Ford on both claims. 

The Sixth Circuit affirmed, ruling that regular and predictable
on-site job attendance was an essential function of, and a prereq-
uisite to perform other essential functions of, Harris’s resale-buyer
job, which was a “highly interactive” position that required “good,
old-fashioned interpersonal skills.”  This included meeting with
steel suppliers at their sites, and meeting with Ford employees and
steel stampers at their sites.  Resale-buyers at Ford were required
to work in the same buildings as stampers so they could meet on
a moment’s notice.  These facts, according to the Court, demon-
strated that being on-site was an essential function of the job and
being on-site was the only way to perform other essential func-
tions of the job.

The Court rejected the EEOC’s argument that the employee
was entitled to work from home because Ford had let others
telecommute.  According to the Court, the most amount of time
another coworker was authorized to work from home was two
days per week, and that particular employee actually telecom-
muted only one day per week.  The Court noted further that, unlike
Harris, every telecommuter was a good performer and agreed in
advance to come into work on their set telecommuting day if
needed at the worksite.  According to the Court, “Harris’s pro-
posed accommodation was unreasonable.”   �

EEOC TAKES FIRST 
STEPS IN DIGITAL
CHARGE SYSTEM

Miles E. Shultz
Trial Attorney, 

U.S. Equal Employment Opportunity
Commission Detroit Field Office

On May 26, 2015, the EEOC Detroit Field Office
began a pilot program called ACT Digital to digitally trans-
mit documents between the EEOC and employers regard-
ing discrimination charges.  This is the first step in the
EEOC's move toward an online charge system that will
streamline the submission of documents, notices and com-
munications in the EEOC's charge system.  This system ap-
plies to private and public employers, unions and
employment agencies.

The EEOC receives about 90,000 charges per year,
making its charge system the agency's most common in-
teraction with the public.  The EEOC's ACT Digital initia-
tive aims to improve customer service, ease the
administrative burden on staff, and reduce the use of paper
submissions and files.

The first phase of ACT Digital allows employers
against whom a charge has been filed to communicate with
the EEOC through a secure portal to download the charge,
review and respond to an invitation to mediate, submit a
position statement, and provide and verify their contact in-
formation. 

The newly designed EEOC notice of a charge will pro-
vide a password-protected log in for the employer to access
the system in the pilot offices. Employers will also have
the option of opting out of the pilot program and receiving
and submitting all documents and communications in paper
form.

EEOC Chair Jenny R. Yang commended ACT Dig-
ital as an innovative first step in streamlining the
agency's charge system.

"The EEOC's pilot of a digital charge system is an im-
portant step forward that will benefit the public and our
staff," Chair Yang noted. "This will improve our respon-
siveness to the public, efficiently utilize our resources, and
protect the security of documents in our online system.  We
encourage employers to provide candid feedback and sug-
gestions during the pilots so we can make adjustments to
strengthen the system."  

To learn more, or to request a presentation on the pro-
gram, please contact Enforcement Supervisor/Outreach
Manager Lolita Davis at (313) 226-3783 or
Lolita.Davis@EEOC.GOV, or Investigator Fred Buchner
at (313) 226-4666 or Frederick.Buchner@EEOC.GOV.   �
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justify the burden.”  Id. at 1354.  To prove that the policy poses a
significant burden on pregnant employees, a plaintiff must prove that
“the employer accommodates a large percentage of nonpregnant
workers while failing to accommodate a large percentage of pregnant
workers.”  Id.

Judicial Review of EEOC Conciliation Efforts
In Mach Mining LLC v. EEOC, 135 S. Ct. 1645 (2015), the

Supreme Court held that a court may review the EEOC’s conciliation
efforts on a particular charge of discrimination, but that the scope of
the review is narrow.  Mach Mining had been the subject of an EEOC
charge filed by an employee alleging gender discrimination.  The
EEOC issued a Reasonable Cause Determination and notified Mach
Mining that it intended to pursue informal conciliation.  The parties
engaged in limited settlement discussions; the EEOC concluded that
further discussions would not resolve the matter, so notified Mach
Mining, and filed suit two weeks later.  As an affirmative defense to
the EEOC’s suit, Mach Mining asserted that the EEOC had failed to
engage in good faith conciliation efforts, as required by Title VII.
The EEOC filed a Motion for Summary Judgment on the limited
issue of whether the failure to engage in good faith conciliation ef-
forts can be an affirmative defense to suit.  

The district court held that the EEOC’s conciliation efforts are
subject to judicial review when those efforts, or lack thereof, are
raised as an affirmative defense.  The Seventh Circuit Court of Ap-
peals reversed the denial of summary judgment to the EEOC.  The
Court of Appeals held that the language of Title VII afforded the
EEOC great deference in the conciliation process and gave no in-
struction to the EEOC on how specifically to engage in “good faith”
conciliation.  Furthermore, the Court found that Title VII’s mandate
that conciliation discussions be confidential conflicts with any notion
that the failure to conciliate in good faith could be an affirmative de-
fense.  The Court recognized that its decision that EEOC conciliation
efforts are not entitled to judicial review conflicts with the opinions
in several circuits that have held otherwise.  Because of that split,
the Supreme Court accepted Mach Mining’s application for cert.

The  Supreme Court recognized that there is a strong presump-
tion in favor of judicial review of administrative actions and that this
presumption can only be overcome with evidence of a legislative
mandate prohibiting judicial review.  The Court rejected the argu-
ment that because Title VII does not provide any standards by which
a court can judge the EEOC’s conciliation efforts, Congress neces-
sarily intended that there be no judicial review of those efforts.  The
Court held that, in fact, Title VII does provide some guidance by de-
scribing the conciliation efforts the EEOC must undertake to include
conference, conciliation and persuasion.  The Court found that this
implies there must be some “communication between the parties, in-
cluding the exchange of information and views” and that this com-
munication must be about ending the alleged unlawful employment
practice.  Id. at 1652. Consequently, the Court held that Title VII
does not express any Congressional intention precluding judicial re-
view of EEOC conciliation efforts.  The scope of that review, how-
ever, is narrow.  Recognizing the inherent flexibility Title VII grants
to the EEOC in approaching conciliation, the Supreme Court held
that the EEOC’s conciliation obligations are limited to “inform[ing]
the employer about the specific allegation . . .describ[ing] both what
the employer has done and which employees (or what class of em-
ployees) have suffered as a result. . .[a]nd try[ing] to engage the em-
ployer in some form of discussion (whether written or oral), so as to
give the employer an opportunity to remedy the allegedly discrimi-
natory practices.”  Id. at 1655-1666 Proper judicial review, therefore,
is limited to whether the EEOC has met those obligations.  In fact,
the Court concluded that “a sworn affidavit from the EEOC stating
that it has performed the obligations noted above but that its efforts
have failed will usually suffice to show that it has met the concilia-
tion requirement.”  Id. at 1656.

UNITED STATES 
SUPREME COURT UPDATE

Regan K. Dahle
Butzel Long

Duty to Accommodate Pregnant Employees
The issue in Young v. United Parcel Service, Inc., 135 S. Ct.

1338 (2015) was whether the Pregnancy Discrimination Act (PDA)
obligates employers to accommodate pregnant employees with work
restrictions in the same manner that they would accommodate non-
pregnant employees with those same restrictions.  Young worked for
UPS as an air-delivery driver; an essential function of her job was
lifting up to 70 pounds.  Young became pregnant, and her physician
restricted her from lifting more than 20 pounds.   UPS’ collective
bargaining agreement reserved light-duty jobs for employees injured
on the job, qualified employees with disabilities, and drivers who
had lost their DOT certification for certain specified reasons.  Em-
ployees with work restrictions due to a healthy pregnancy were in-
eligible for light-duty jobs.  

UPS did not allow Young to return to work until after she deliv-
ered her baby and no longer had any lifting restrictions.  Young sued
under a variety of theories, including for a violation of the PDA.  The
district court granted summary judgment to UPS.  Young appealed,
and the Fourth Circuit Court of Appeals affirmed.  

The Court of Appeals noted that the PDA requires employers
to treat pregnant employees the same as “other persons not so af-
fected but similar in their ability or inability to work.”  42 U.S.C.
§2000e(k).  The Court held that Young was not similar in her ability
or inability to work as employees who were entitled to light duty
under UPS policy, because Young was not disabled, she was not in-
jured on-the-job, and there was no legal impediment preventing her
from performing her job.  The Court also rejected Young’s claim that
UPS’ policy was direct evidence of pregnancy discrimination, find-
ing that the policy was “pregnancy-blind” in that it drew no distinc-
tion based on pregnancy.  Finally, the Court rejected Young’s
argument that the PDA mandates that employers treat pregnant em-
ployees as favorably as other employees with the same restrictions,
even if by doing so pregnant employees are given a benefit not avail-
able to other non-pregnant employees.  Young successfully sought
cert.

The Supreme Court reversed the decision of the Court of Ap-
peals, but refused to find that the PDA grants “most-favored-nation”
status to pregnant employees by requiring an employer to accom-
modate a pregnant employee with restrictions whenever it accom-
modates a non-pregnant employee with those same restrictions,
regardless of the circumstances.  For instance, the Court found that
an employer that chooses to provide accommodation to an employee
with a particularly hazardous job or whose presence in the workplace
is particularly important does not bind itself to provide the same ac-
commodation to a pregnant employee simply because that pregnant
employee has the same restrictions.  On the other hand, the Court
refused to find that an employer can draw bright-line distinctions
based on the source of the impairment causing the restrictions.  In-
stead, the court found that in order to maintain a policy that provides
different accommodations to pregnant and non-pregnant employees
with similar restrictions, the employer must articulate a legitimate,
non-discriminatory reason for its policy; however, this reason cannot
be simply that it is more expensive or less convenient to accommo-
date pregnant employees.  In sum, the Supreme Court held that to
recover on a pregnancy discrimination claim based on an employer’s
policy of offering light duty jobs to only certain classes of workers,
the plaintiff must prove that the employer’s policy imposes “a sig-
nificant burden on pregnant workers, and that the employer’s ‘legit-
imate, non-discriminatory’ reasons are not sufficiently strong to
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Tackett, p. 935.   The Supreme Court stated at the outset: “In this en-
deavor, as with any other contract, the parties’ intentions control.”
Tackett, p. 933, quoting from Stolt-Nielsen S.A. v. Animal Feeds, 559
U.S. 662, 682 (2010).   The Court further instructed that the intent of
the bargaining parties must be determined by “record evidence”.
Tackett, p. 935.  This means that no judicially-imposed inferences or
presumptions – including the Yard-Man inferences - should be ap-
plied.  

A. Under ordinary principles of contract law, the intent of
the parties should be determined by the written terms if
they are unambiguous, and extrinsic evidence should be
considered to resolve ambiguities.

The Supreme Court began by citing a bedrock principle of con-
tract interpretation:  “‘Where the words of a contract in writing are
clear and unambiguous, its meaning is to be ascertained in accordance
with its plainly expressed intent.’ 11 R. Lord, Williston on Contracts,
Section 30:6, p. 108 (4th ed. 2012).”  Tackett, p. 933.  The concur-
rence echoed this, and noted that Williston further explains that “. .
.when the contract is ambiguous, a court may consider extrinsic evi-
dence to determine the intentions of the parties.  [Williston], Section
30:7 at 116-124.” Tackett, p. 938.  This principle is untouched by the
Tackett decision.

A contract term is ambiguous if:

“Both parties have offered plausible interpretations of the agree-
ment drawn from the contractual language itself [which] demon-
strates that the provision is ambiguous, neither of the proffered
interpretations is frivolous or unreasonable on its face, and in-
quiry should be permitted into extrinsic circumstances.”

Smith  v. ABS Industries, Inc., 890 F.2d 841, 846, n. 1 (6th Cir. 1989).
See also Wulf v Quantum Chem Corp, 26 F.3d 1368, 1376 (6th Cir.
1994), explaining that “the language [of a benefit plan] is ambiguous
if it is subject to two reasonable interpretations.”  

In some situations, it is appropriate to consider extrinsic evi-
dence in determining whether a contract terms is ambiguous: 

“Extrinsic evidence can become a consideration before an am-
biguity has been identified from the face of the contract as a
matter of law, in the limited sense that such evidence can assist
the court in determining whether, as a matter of law, two plau-
sible interpretations exist in the manner necessary to give rise
to the existence of an ambiguity.”  

United Mine Workers v. Apogee Coal, 330 F.3d 740, 747 (6th Cir.
2003), quoting from Lincoln Elec. Co. v. St. Paul Fire Marine Ins.
Co., 210 F.3d 672, 684 n. 12 (6th Cir. 2000).

B. Under ordinary principles of contract law, Sixth Circuit
courts should continue to examine the same types of con-
tract terms and extrinsic evidence examined in previous
retiree health care cases to determine the intent of the
parties.

Tackett’s direction to apply ordinary principles of contract law
means that courts should continue to grapple with same evidence of
intent examined in prior Sixth Circuit retiree health care cases, but
without application of the Yard-Man inferences.  (See below, at I(C).)
That evidence starts with the written terms of the collective bargaining
agreement.  Typical written contract terms relevant to the parties’ in-
tent as to the duration of retiree health care benefits include:

• Statements that health care benefits will continue during re-
tirement3

• Statements that the employer will pay the full cost of retiree

SIXTH CIRCUIT RETIREE
HEALTH CARE LITIGATION

AFTER  M & G 
POLYMERS V. TACKETT

Michael F. Saggau
Law Office of Michael F. Saggau, P.L.C.

Introduction
On January 26, 2015, the U.S. Supreme Court issued its decision

in M & G Polymers v. Tackett, 135 S. Ct. 926.  The employer in that
case, together with numerous employer-side amici, had argued that
the Supreme Court should reject the “inferences” adopted by the Sixth
Circuit in UAW v Yard-Man, Inc., 716 F.2d 1476 (1983), which fa-
vored vesting of collectively bargained retiree health care benefits.

Employers recognized, however, that while extinguishing those
inferences would make headlines, it would not necessarily win retiree
health care cases.  This is because Sixth Circuit retiree health care
decisions increasingly have relied not on Yard-Man inferences, but
on record evidence of the bargaining parties’ intent.1 For that reason,
much of the employer and amici briefing before the Supreme Court
argued that the court should adopt a thumb-on-the-scale rule against
vesting in the form of a “clear and express” rule,” and prohibit con-
sideration of extrinsic evidence of intent.

The Supreme Court did not adopt the “clear and express” rule,
or bar consideration of extrinsic evidence.  Instead, it held that courts
must ascertain the intent of the parties regarding the duration of retiree
health care by applying ordinary principles of contract law.

Having failed to obtain the relief they sought before the Supreme
Court, employers and their amici commenced filing pleadings in var-
ious pending Sixth Circuit cases, arguing that the Sixth Circuit should
do what the Supreme Court did not: adopt a “clear and express” rule
and other anti-vesting interpretive restrictions.2 A crucial component
of employers’ post-Tackett strategy is to prevent consideration of the
very evidence of intent the Tackett court said is paramount.

This paper describes, with emphasis on Sixth Circuit litigation:

• What Tackett held - that courts should determine the intention
of the parties regarding the duration of retiree health care ben-
efits by applying ordinary principles of contract law, without
any inferences or presumptions. (See I, below)

• What Tackett did not hold – that the Sixth Circuit should adopt
a new “clear and express” requirement in retiree health care
cases, and prohibit consideration of extrinsic evidence. (See
II, below)

As set forth below, adherence to Tackett should result in Sixth
Circuit decisions which grapple with the same types of contract terms
and other evidence of intent that courts in the Sixth Circuit examined
prior to Tackett.  The Yard-Man inferences, however, no longer apply.
This will likely make no difference in outcome in most cases. The
Sixth Circuit and its district courts, while reciting those inferences,
have relied on record evidence of intent of the parties in retiree health
care cases.

I.   What Tackett held: The duration of collectively bargained
retiree health care benefits should be determined by
“ascertain[ing] the intent of the parties”, applying “ordinary
principles of contract law” and examining “record evidence.”

The Supreme Court held that the duration of collectively bar-
gained retiree health care must be determined by “ascertain[ing] the
intent of the parties” using “ordinary principles of contract law”.
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of the parties’” Tackett, p. 935 (emphasis added by Supreme Court).
Those inferences, as identified by the Supreme Court, are that

“parties to collective bargaining would intend retiree benefits to vest
for life because such benefits”: 

(1) “are ‘not mandatory’ or required to be included in collective
bargaining agreements.” Tackett, p. 932.  For this reason,
Yard-Man held, it should be inferred that the bargaining par-
ties would be unlikely to leave those benefits to the contin-
gencies of future collective bargaining.  Yard-Man, p. 1482.

(2) “are typically understood as a form of delayed compensation
or reward for past services” Tackett, p. 932.  Again, Yard-
Man held, it should be inferred that the parties would not
leave earned compensation at the mercy of future, non-
mandatory collective bargaining. Yard-Man, p. 1482.

(3) “are keyed to the acquisition of retirement status” Tackett,
p. 932.   As Yard-Man held, “when parties. . . contract for
benefits which accrue upon achievement of retiree status,
there is an inference that the parties likely intended those
benefits to continue as long as the beneficiary remains a re-
tiree.”  Yard-Man, p. 1483.20

After Tackett, these mandated inferences no longer apply.  In-
stead, the duration of retiree health care benefits must be determined
by record evidence regarding the intent of the parties, using ordinary
principles of contract interpretation.

Employers now argue in pending Sixth Circuit litigation that the
Yard-Man inferences banned by Tackett include other analytical ap-
proaches applied by the Sixth Circuit.  That is not what Tackett says.
The banned Yard-Man inferences are specifically described by the
Supreme Court on p. 932 of the Tackett decision. As set forth below
in I(D), however, the Supreme Court did correct additional analytic
errors it found in some Sixth Circuit retiree health care cases.

D. Tackett corrected prior Sixth Circuit decisions to the ex-
tent that they misapplied ordinary principles of contract
law.

The Supreme Court held that some Sixth Circuit decisions had
misapplied certain principles of contract interpretation in retiree
health cases, and that going forward, vesting analysis must be under
the “correct legal principles”.  Tackett, p. 937.  The most important
of those corrected legal principles are as follows.

(1) Courts cannot apply a blanket refusal to consider general
durational clauses in all retiree health care cases. 

The Supreme Court criticized the Sixth Circuit because “…the
Court of Appeals has refused to apply general durational clauses to pro-
visions governing retiree benefits.”  Tackett, p. 936.  The Court cited
the Sixth Circuit’s decision in Noe v. PolyOne, 520 F.3d 548 (6th Cir.
2009), which appeared to state that general durational clauses could
never be applicable to retiree health care provisions.  Tackett, p. 936. 

The Supreme Court quoted with disapproval the Noe statement
that:   “…a general durational clause says nothing about the vesting
of retiree health care” (emphasis added by the Supreme Court).  Tack-
ett, p. 935, Noe, p. 555.  Noe therefore appeared to require a dura-
tional clause that specifically limited retiree health care benefits to
prevent vesting.  The Supreme Court found this presumption to be
error.  After Tackett, therefore, courts cannot refuse, regardless of the
circumstances, to consider general duration clauses in all retiree
health care cases.  

This does not mean — as some employers are now arguing — that
a general durational clause should always be applied to retiree health
care, even where other evidence shows a contrary intent.  The court’s
quarrel was with the opposite extreme: a rule that general durational
clauses could never be applied.  Tackett’s ordinary principles of contract
law prohibit both such anti-intent rules.   The evidence of the parties’
intent in a particular case will often establish that the parties did not in-
tend that a generic duration clause would apply to retiree health care.

health care benefits4
• Provisions linking retiree health care eligibility to pension el-
igibility5

• Surviving spouse health care continuation provisions6
• General contract duration provisions7
• Specific termination provisions for other benefits8
• Specific termination provisions applicable to retiree health
care for other groups9

• Inclusion of written terms after a court determination of the
meaning of those terms10

If the written terms do not resolve the duration issue, courts
should consider extrinsic evidence.  There is extensive Sixth Circuit
case law on probative extrinsic evidence regarding retiree health care
duration.  Even where Sixth Circuit decisions found the written terms
to be unambiguous they often, in the alternative, went on to consider
the available extrinsic evidence.  (See footnote 1, above)   This analy-
sis of record evidence particular to the dispute at hand is in no way
dependent on the Yard-Man inference.  

Extrinsic evidence in retiree health care cases is of the same type
that is routinely considered in commercial contract litigation: course
of dealing, custom and usage, course of conduct (sometimes referred
to as course of performance), bargaining history, and admissions.
This type of evidence is considered because centuries of litigation
have shown that it is strong evidence of what the contracting parties
intended:  “There is no surer way to find out what parties meant, than
to see what they have done.”  Brooklyn Life Ins. Co. v Dutcher, 95
U.S. 269, 273 (1877).  See also Tackett, p. 935, citing 12 Williston
Section 34:3: “…a court may look to known customs or usages using
affirmative evidentiary support in a given case.” 

Extrinsic evidence of the parties’ intent considered by Sixth Cir-
cuit courts in retiree health care cases includes:

• The employer’s continuation of retiree health care after expi-
ration of a collective bargaining agreement11

• Statements by company representatives to employees at the
time of retirement that benefits are lifetime12

• Statements by company representatives to surviving spouses
that benefits are lifetime13

• Other statements by company representatives that benefits are
lifetime14

• Including the cost of vested retiree health care in subsequent
sales transactions15

• Treatment of retiree health care obligation by company ac-
countants and actuaries16

• Recognition of retiree health care obligation by company at-
torneys17

• Employer negotiation of explicit retiree health care termination
language in other collective bargaining agreements, but not in
the contract at issue18

• Bargaining history19

C. The “intention of the parties” requirement means that no
judicially-mandated inferences or presumptions should
be applied – including the Yard-Man inferences.

The Supreme Court rejected the application of the judicially-
mandated Yard-Man inferences favoring vesting from the 1983 Sixth
Circuit Yard-Man decision.  The Supreme Court held that Yard-Man’s
“thumb on the scale” approach “has no basis in ordinary principles
of contract law.  And it distorts the attempt ‘to ascertain that intention

SIXTH CIRCUIT RETIREE HEALTH
CARE LITIGATION AFTER  M & G 
POLYMERS V. TACKETT
(Continued from page 13)



LABOR AND EMPLOYMENT LAWNOTES (SUMMER 2015)                                                                                                                                               Page 15

(Continued on page 16)

For example, the evidence may show that the parties intended that a
general duration clause terminated a health care program with respect
to future retirees, but not with respect to benefits accrued while the pro-
gram was in effect:  “The durational language only affects future re-
tirees – that is, someone who retired after the expiration of the particular
CBA would not be entitled to the previous benefits, but is rather entitled
only to those benefits newly negotiated under a new CBA.”  Yolton v.
El Paso Tennessee Pipeline Co., 435 F.3d 571, 581 (6th Cir. 2006).

The Supreme Court’s correction in Tackett means only that a
general durational clause may be relevant, and Noe’s blanket prohi-
bition against consideration of such clauses is incorrect. 

(2) Where a contract is ambiguous as to the duration of retiree
health care, courts cannot use the Yard-Man inferences as
a substitute for extrinsic evidence of intent.

The Supreme Court stated that the Sixth Circuit failed to consider
“the traditional principle that ambiguous writings should not be con-
strued to create lifetime promises.”  Tackett, p. 937.    Some Sixth Cir-
cuit cases appeared to apply the Yard-Man inferences to ambiguous
written terms, without examining extrinsic evidence of the parties’ in-
tent, to find vested benefits on summary judgment.  Arguably, the Yard-
Man inferences were used in those cases as a substitute for extrinsic
evidence of intent.  See for example, Maurer v. Joy Technologies, 212
F 3d 907, 918 (6th Cir. 2012): “. . . although the CBAs are not models
of clarity, caselaw of this circuit leads us to the conclusion that they
do vest retirement benefits . . .”.   Under Tackett, an ambiguous writing
cannot be held to provide vested benefits unless extrinsic evidence
shows that to be the intent of the parties:  the Yard-Man inferences
cannot serve as a substitute for extrinsic evidence of intent.

Employers argue in pending Sixth Circuit cases that Tackett held
the opposite - that no extrinsic evidence can be considered in any retiree
health care vesting case. If a contract is ambiguous as to duration, they
argue, it can under no circumstances be found to provide for vested
benefits.  This would mean that the Supreme Court, without saying so,
jettisoned a bedrock principle of contract interpretation — that extrinsic
evidence should be considered to clarify an ambiguous contract term.  

That is not what the court held.  It held that it was not permissible
to apply the Yard-Man inferences to resolve ambiguities in collec-
tively bargained retiree health care cases.  Ambiguities in contracts
must be resolved by evidence, not by judicially-mandated inferences
or presumptions. 

(3) Courts adjudicating retiree health care duration disputes
should consider the Supreme Court’s Litton decision re-
garding the circumstances under which contractual obli-
gations continue after the expiration of a collective
bargaining agreement.

The Supreme Court criticized the Sixth Circuit for “[failing] to
consider the traditional principle that ‘contractual obligations will
cease, in the ordinary course, upon termination of the bargaining
agreement.’ Litton Financial Printing Div. v NLRB, 501 U.S. 190,
207 (1991).”   Tackett, p. 937.

Employers now argue that this partial quotation from Litton was
intended to create a new anti-vesting rule that would require “explicit
terms” in order to find that the parties intended to vest retiree health care.
But that is not what Litton— or Tackett— held.  As the Supreme Court
went on to acknowledge in Tackett: “That principle does not preclude
the conclusion that the parties intended to vest lifetime benefits for re-
tirees.” Tackett, 937.  And as Litton states, an exception from the “ordi-
nary course” principle is that “Rights which accrued or vested under the
agreement will, as a general rule, survive termination of the agreement.”
Litton, p. 207.  As Litton also held, “obligations that continue beyond
the contract term “may arise as well from . . . implied terms of the ex-
pired agreement.”  Litton, p. 203.  And further, an expired contract re-
leases the parties from their contractual obligations, “except obligations
already fixed under the contract but as yet unsatisfied.”  Litton, p. 206.

Some Sixth Circuit retiree health care decisions specifically ad-
dressed Litton. See Golden v. Kelsey-Hayes Co., 73 F.3d 648, 655
(6th Cir. 1996).   Some did not.  After Tackett, it may be that all retiree
health care vesting decisions should address the Litton principles in
their analysis.

(4) The contractual linking of pension and retiree health care
eligibility is evidence that the parties intended to vest retiree
health care, but does not create an irrebuttable presump-
tion that retiree health care benefits are vested.

Numerous courts have found that the decision of the contracting
parties to link pension and retiree health care eligibility points toward
an intent to vest.21 The Tackett decision also recognizes the probative
value of that type of evidence.  As the Tackett concurrence noted, the
decision of the contracting parties to link pension and health care el-
igibility “is relevant to this examination.”  Tackett, p. 938.  

But the opinion also makes clear that courts cannot disregard
other probative evidence, based on the presence of a contract term
linking pension and health care eligibility.  Again, the court took issue
with a statement in the Sixth Circuit Noe majority opinion.  Noe, like
other courts, had relied in part on the fact that the contract at issue
linked pension and health care eligibility. But Noe went too far in its
description of the effect of that linkage:  As Tackett noted with disap-
proval, the Noemajority said that a pension-tying provision “[leaves]
little room for debate that retiree’s health benefits ves[t] upon retire-
ment.”  Tackett, p. 935, quoting Noe, p. 555.  This Noe statement could
be read to mean that a contract term linking pension and retiree health
care mandated a finding that retiree health care is vested, regardless
of what other evidence shows.  As Judge Sutton stated in his Noe con-
currence/dissent, after stating that pension-tying is relevant to the vest-
ing issue and that it “points” toward vesting:  “While I agree . . . that
the district court should not have disregarded the tying language, I re-
spectfully disagree with the majority that this language ‘leads in-
escapably to the conclusion that the district court erred in granting
summary judgment for [the employer].’ ”  Noe, 520 F.3d, pp. 566-567.

Noe stands corrected on this point. The Noe majority arguably
created a presumption in favor of vesting, which is contrary to Tack-
ett’s holding that no presumptions should be applied.  As Judge Sut-
ton noted in his Noe dissent: pension-tying indicates that the parties
intended to vest retiree health care, but is not necessarily dispositive.
The intent of the parties must be determined by considering all rele-
vant record evidence.

II. What Tackett did not hold:  That the Sixth Circuit should
require “clear and express” language, or prohibit evidence of the
parties’ intent.

After the Tackett decision, many of the same employers, amici,
and law firms that failed to persuade the Supreme Court to adopt a
“clear and express” rule filed briefs in pending Sixth Circuit cases,
seeking the ruling they did not get from the Supreme Court.22

These arguments contradict the Supreme Court’s holding in
Tackett.  

A. Tackett did not adopt a “clear and express” or “explicit
terms” rule.

Employers argued with great vigor before the Supreme Court for
a “clear and express” anti-vesting rule.  But the Supreme Court instead
directed that the duration of retiree health care be determined by as-
certaining the intent of the parties, applying ordinary principles of con-
tract law. The Court held that “placing a thumb on the scale” “has no
basis in ordinary principles of contract law.  And it distorts the attempt
‘to ascertain the intention of the parties.” (Emphasis added by the
Supreme Court.)  Tackett, p. 935.  (Had the Supreme Court adopted
the the anti-vesting “clear and express” rule, they would not have re-
manded the case to the Sixth Circuit.)
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As the concurring opinion stated, without disagreement from the
majority:  “Contrary to M & G’s assertion, [citation omitted] no rule
requires ‘clear and express’ language in order to show that parties in-
tended health care benefits to vest.”  Tackett, p. 938. 23

Employers, nevertheless, now argue in pending Sixth Circuit
cases that the Supreme Court meant to require a “clear and express”
or “explicit” term before a court may find that the parties intended to
provide vested retiree health care.  This argument takes three forms:
(1) That the Supreme Court meant to adopt the “clear and express”
anti-vesting rule from Sprague v General Motors, 133 F.3d 388, 400
(6th Cir. 1998) as a new national requirement in collectively bar-
gained retiree health care cases; (2) That the Supreme Court meant
to modify Litton v. NLRB, and require that all obligations under col-
lective bargaining agreements cease on the contract expiration date
unless there is an “explicit” statement to the contrary; and (3) That
Congress, when it enacted ERISA in 1974, created an new statutory
right for employers to terminate health care benefits.

None of those arguments withstands scrutiny.

(1) Tackett did not adopt the Sprague “clear and express”
anti-vesting rule.

The 1998 Sprague decision held that where an employer had
published a unilateral health care plan with respect to non-union
employees, retiree health care benefits would not be determined to
be vested unless the employer-drafted plan documents contained
“clear and express” vesting language. Sprague v General Motors,
133 F.3d 388, 400 (6th Cir. 1998).  The Sixth Circuit has on numer-
ous occasions stated that this thumb-on-the-scale against vesting
with respect to unilateral plans does not apply in determining the
intent of parties to a bargained contract. 24 Recently, the Sixth Cir-
cuit addressed exactly the argument made by employers now: that
if the Yard-Man inference does not apply to welfare benefits, the
Sprague “clear and express” rule does.  In Price v Board of Trustees
of Ind. Laborers Pension Fund, 632 F.3d 288, 292-295 (6th Cir.
2011) the court held that the Yard-Man inference did not apply to
collectively bargained disability welfare benefits, but rejected em-
ployer arguments that Sprague applied in the absence of the Yard-
Man inferences.  

In Tackett, the Supreme Court held that ordinary principles of
contract law apply in determining the intended duration of collectively
bargained retiree health care benefits.  The Court then noted that the
differing approaches taken by the Sixth Circuit in Yard-Man and
Sprague “underscored” that the Sixth Circuit had departed from those
principles. Tackett, p. 937.  Based on this remark, employers now argue
that, by noting the contrast between Yard-Man (thumb-on-the-scales
in favor of retirees) and Sprague (thumb-on-the-scales in favor of em-
ployers), Tackett held that the Sprague “clear and express” anti-vesting
rule must be applied in cases involving collectively bargained retiree
health care.  That doesn’t make sense.  The fact that the Supreme Court
noted the Sixth Circuit’s drift away from ordinary principles of con-
tract law shouldn’t be read as an endorsement of one of the outlier de-
cisions.  The issue in Sprague was not before the Supreme Court.  As
the Tackett decision stated at the outset, “This case is about the inter-
pretation of collective bargaining agreements that define rights to wel-
fare benefits plans.”  Tackett, p. 933. It is unclear how the Sprague
thumb-on-the-scale rule against vesting would have fared before the
Supreme Court, but that is an issue for another day.  

It is possible that Sprague will survive Tackett in unilateral plan
cases.  As courts have noted, the task of a court in determining the
meaning of a unilaterally promulgated plan document is quite differ-

ent than in collectively bargained cases.  Because there are no bar-
gaining parties whose intent can be determined — because there is
no bargaining — a court in those cases is merely determining the in-
tent of the employer.  It can be argued that it is presumptively unlikely
that an employer, completely free to draft a plan as it wishes, would
decide to bind itself to provide lifetime benefits.  

“. . . Sprague dealt with an employer that had unilaterally
instituted a retiree health care program, so that the employer
had to be found to have clearly intended to vest benefits in
order for employees to be entitled to lifetime benefits. 

*          *          *
In interpreting a CBA, the intent of both parties must be dis-
cerned, making Sprague inapposite.”

Maurer v Joy Technologies, 212 F.3d 907, 917 (6th Cir, 2000), citing
BVR Liquidating, 190 F.3d 772-73.

(2) Tackett did not overrule the Supreme Court’s prior deci-
sion, in Litton, that obligations that are vested or accrued,
or arise under implied terms of an agreement, will continue
after expiration of a collective bargaining agreement.

As noted above, employers argue in pending Sixth Circuit cases
that Tackett’s reference to its prior decision in Litton v NLRB means
that all collectively bargained obligations cease upon the expiration
date of the contract, unless the contract contains an “explicit” state-
ment that an obligation continues.  As also noted above, Litton held
that obligations continue after contract expiration if they are “accrued
or vested”, or if rights continue under the “implied terms of the agree-
ment”, or if continuation of obligations is stated in “explicit terms.”
See I(D)(3), above.  Litton, pp. 203, 207.   Tackett merely noted the
“explicit terms” obligation as one example of obligations which con-
tinue after contract expiration.  It did not modify the “accrued or
vested” and “implied terms of the agreement” holding of Litton.

(3) ERISA did not create a new statutory right for employers
to terminate welfare benefits.  

Employers also argue in pending Sixth Circuit cases that ERISA
created a new statutory right for employers to terminate welfare bene-
fits. This means, they say, that an agreement to vest retiree benefits
amounts to a waiver of that statutory right, which must be stated in clear
and unmistakable terms.  This argument collapses of its own weight.
ERISA was enacted to protect employee benefits, not to grant employ-
ers new rights to terminate those benefits.  No employer has ever cited
legislative history to the contrary.  The fact that the statute exempted
welfare benefits from the rigorous accrual, vesting, and funding re-
quirements applicable to pension benefits did not create a new “right”
to terminate contractual welfare benefits.  The statute exempted certain
benefits from mandatory vesting, and left private parties to their right
to contract. 26

This argument, as with the other employer arguments that the
scale should be weighted against a finding of vested benefits, runs
afoul of the Tackett instruction to resolve contractual disputes by de-
termining the intent of the contracting parties.

B. Tackett did not prohibit consideration of extrinsic evi-
dence of the parties’ intent in retiree health care cases.

Employers argue in pending Sixth Circuit cases that Tackett pro-
hibits the consideration of extrinsic evidence of the parties’ intent in
retiree health care cases.  This argument is based on the Tackett
court’s observation that the Sixth Circuit failed to consider “the tra-
ditional principle that ambiguous writings should not be construed to
create lifetime promises.”  Tackett, p. 936.  This means, employers
argue, that if an agreement is ambiguous on the question of the dura-
tion of retiree health care benefits, the judicial inquiry is closed, and
judgment must be entered for the employer.  That argument stumbles

SIXTH CIRCUIT RETIREE HEALTH
CARE LITIGATION AFTER  M & G 
POLYMERS V. TACKETT
(Continued from page 15)
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2. See employer and amici briefing in USW v. Kelsey Hayes (6th Cir. 13-1717); Gallo v
Moen (6th Cir. 14-3918); Tackett v M & G (6th Cir. 12:3407, 12-3329); Reese v CNH
(E.D. Mich, 2:04-cv-70592); and UAW v Kelsey Hayes (E.D. Mich. 2:11-cv-14434).

3. E.g.: Cole v ArvinMeritor, Inc., 549 F.3d 1064, 10-70-71 (6th Cir. 2008).

4. E.g:McCoy v Meridian Automotive Systems, Inc., 390 F.3d 417, 419 (6th Cir. 2004).

5. E.g.: Yolton v El Paso Tennessee Pipeline Co., 435 F. 3d 571, 580 (6th Cir. 2006).

6. E.g.: Noe v. PolyOne, 520 F. 3d 548, 559 (6th Cir. 2008).

7. As Tackett clarifies, general durational clauses may be relevant. See 1(D)(I).

8. E.g.: Yolton, 435 F.3d, pp. 581-582.

9. E.g.: Bender v Newell Window Furnishings, Inc., 681 F. 3d 253 (6th Cir. 2012): The UAW
and an employer negotiated different retiree health care provisions for different groups
of retirees, depending on the date of retirement. For pre-1994 retirees, the collective bar-
gaining agreement provided that “the Company agreed to pay the cost of...insurance for
the retiree and his dependents”. Newell, p. 262. This was changed by negotiation in 1993
for post 1994 retirees, whose retiree health care was limited in duration to five years after
retirement. As the Newell panel held, “This change [is] relevant because these negotiated
changes contrast with the simultaneous continuation of health insurance for the employees
retiring prior to the change.” Newell, p. 263.

10. This can serve as evidence of intent or admission, and as a basis for application of res ju-
dicata, claim or issue preclusion or estoppel. See for example, Carbon Fuel vs. UMWA,
444 U.S. 212, 222 (1979): “If (the court) interpretations did not accord with the parties’
understanding of their contract, they had ample opportunity to make their own under-
standing explicit. Failure to do so strongly suggests the parties incorporated the courts’
interpretation of the agreements.” See also United Mine Workers v. Apogee Coal, 330 F.3d
740, 747 (th Cir. 2003).

11. E.g.: Cole v ArvinMeritor, 516 F. Supp. 2d, 871-872, 874: Court cites course of conduct
of employer in continuing health care benefits: “More than three decades of uninterrupted
retiree health benefits promised in two agreements which expired in the 1970s refute De-
fendants’ contention that retiree health benefits...were intended to expire with the agree-
ment promising those benefits.”

12. E.g.: McCoy v. Meridian Auto Sys., 390 F.3d 417, 423-424 (6th Cir. 2004)

13. E.g.: Cole v. ArvinMeritor, 516 F. Supp.2d 850, 859 (E.D. Mich 2005)

14. E.g.: Cole v. ArvinMeritor, 516 F. Supp.2d, pp. 858-864.

15. E.g.: Golden v Kelsey-Hayes Co. 73 F.3d 648, 657 (6th Cir. 1996): court relied on the
“conduct of the defendant as evidence of intent” in upholding a preliminary injunction.
The employer, in a sale transaction subsequent to the contracts at issue, had agreed to
continue funding the retiree benefit plans for those who retired before the sale, and pro-
vided a long term irrevocable letter of credit to provide retiree health insurance.

16. E.g.: Tackett v. M & G Polymers, 733 F.3d 589, 598 (6th Cir. 2014);: “...the district court
did not err by considering the lack of awareness of the cap letters on the part of Shell’s
accountants and M & G’ actuaries.”

17. E.g.: Bender v. Newell Window Furnishings, Inc. 681 F.3d 253, 268 (6th Cir. 2012)

18. E.g.: Bender v. Newell Window Furnishings, Inc. 681 F.3d 253, 268 (6th Cir. 2012)

19. E.g.: UAW v. BVR Liquidating. 190 F.3d 758, 774 (6th Cir. 1999); Cole v. ArvinMeritor,
516 F. Supp.2d, pp. 874-875.

20. Note that Yard-Man’s inference in favor of vesting based on “retiree status” is analytically
distinct from courts’ examination, in subsequent cases, of record evidence of intent in the
form of written terms which link pension eligibility and retiree health care eligibility. (See
II(C).

21. See, for example, Yolton v. El Paso Tennessee Pipeline Co., 435 F. 3d 571, 580, (6th Cir.
2006) and Golden v. Kelsey-Hayes, 763 F. 3d 645, 656 (6th Cir. 1997).

22. See footnote 1.

23. See also the post Tackett decision in Underwood v. City of Chicago, 779 F.32 461, 462
(7th Cir., 2015).

24. See UAW v. BVR Liquidating, 768 F.3d 768, 773 (6th Cir. 1999); and Maurer v Joy Tech-
nologies, Inc., 212 F.3d 907, 917 (6th Cir. 2000).

25. In any case, the reality is that the applicable interpretive standard in unilateral plan cases
is largely meaningless: Those cases actually turn on the fact that employers are free to
insert ironclad reservations of rights in those plans, and do so. Those unilaterally drafted
reservation of rights clauses are generally dispositive. See Sprague, 133 F. 3d 388, 394,
401, holding that a reservation of rights clause trumped an explicit “for your lifetime”
promise in the plan documents.

26. It is useful to consider what the employers’ argument would mean in the context of federal
race or gender discrimination laws under Title VII. That 1974 statute exempts some small
employers from its statutory anti-discrimination provisions. Under the employers’ argu-
ment, Congress, in enacting Title VII, created a new statutory “right” for exempt small
employers to discriminate on the basis of race or gender. A collectively bargained prohi-
bition against discrimination would be invalid in the face of this “right” unless it was
stated in clear and unmistakable terms.

27. E.g.: Yolton v. El Paso Tennessee Pipeline Co., 435 F.3d 571, 580 (6th Cir. 2006).

28. It would have been simple enough for the court to write that “Courts may not consider,
as evidence of the parties’ intent, that they chose to link eligibility for retiree health care
and pensions.” As soon as the sentence is written, however, it is obvious that it is inde-
fensible. It is also contrary to Tackett’s holdings. Tackett nowhere bars consideration of
written terms or other evidence particular to contract in question. Quite the opposite, it
bars across-the-board anti-intent rules that would prevent consideration of such record
evidence.  �

on Tackett’s holding that the duration of collectively bargained retiree
health care must be determined by ascertaining the intent of the par-
ties, using “ordinary principles of contract law”.  The use of extrinsic
evidence of the parties’ intent to resolve ambiguous written terms is
a bedrock principle of contract law.  See I(A), above.   

As noted above, the Tackett court specifically cited the Sixth Cir-
cuit’s decision in Maurer in explaining how the Sixth Circuit had
gone astray with respect to ambiguous writings:  Under Tackett, am-
biguous writings must be resolved by extrinsic evidence of the par-
ties’ intent, not by inferences or presumptions.  If the Maurer panel
applied the Yard-Man inferences to resolve an ambiguous writing,
rather than probative extrinsic evidence of intent, Tackett corrects that
aspect of the decision.  See I(D)(2), above.  

C.  Tackett permits courts to consider that the bargaining
parties tied retiree health care eligibility to pension eligi-
bility.

Many courts have found that a where the parties to a particular
contract choose to tie retiree health care eligibility to eligibility for
pension payments, that is evidence that the parties intended that retiree
health care continue as long as pensions continued.  This was not based
on the application of any Yard-Man inference, but on the courts’ ex-
amination of the particular provisions of the contract before it. 27 The
Tackett decision also recognizes the value of this evidence in deter-
mining the parties’ intent.  The Tackett concurrence noted, without
contradiction from the majority, the decision of contracting parties to
link pension and health care eligibility “is relevant to this examina-
tion.”  Tackett, p. 938.  

Nevertheless, employers now argue that Tackett prohibits consid-
eration of this evidence of the parties’ intent.  But Tackett does not
prohibit - or even criticize - consideration of this compelling piece of
evidence. 28 Rather, Tackett criticizes a statement in Noe indicating
that the existence of a contract term tying retiree health care eligibility
to pension eligibility mandated a finding that retiree health care is
vested, regardless of what other evidence shows. See I(D)(4), above.
Consistent with Tackett’s ban on presumptions and thumbs upon the
scale, no such mandate is permitted.

Employers also argue that Tackett’s rejection of the Yard-Man
“retiree status” inference prohibits fact-finders from considering that
the parties to a particular agreement decided to link retiree health care
and pension eligibility.  This is a misreading of Yard-Man and Tackett.
The Yard-Man “retiree status” inference was not based on eligibility
for a pension, but rather on the status of any employee who becomes
eligible for post-employment health care by terminating employment
after working a required number of years.  Yard-Man instructed that
any benefit accrued by virtue of attaining such “retiree status” should
generally be considered to be vested.  This judicially-mandated “sta-
tus” inference applied regardless of whether retirees received or were
eligible for a pension, and applied in all cases.   (The Sixth Circuit,
in Yard-Man, did not cite any contract language linking retiree pen-
sion and health care eligibility.)

In subsequent cases, however, and completely independent of
Yard-Man’s mandated “retiree status” inference, courts found it pro-
bative of intent that the parties to a particular contract decided to tie
pension and retiree health care eligibility.  See footnote 27, above.
None of those cases considered those provisions as an “inference” and
none mentioned the Yard-Man “retiree status” inference in examining
the pension-tying provisions in the particular contract at issue.

—END NOTES—
1. See, for example, Bender v Newell Window Furnishings, Inc., 681 F.3d 253, 267 (6th Cir.,

2012): “The district court found that the parties unambiguously intended that retiree ben-
efits would vest...but that, even if the CBAs were deemed to be ambiguous, ‘the entire
record of extrinsic evidence demonstrates, without a single contradictory voice, that the
parties intended to vest lifetime retiree healthcare benefits.’...we agree.”
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MICHIGAN SUPREME
COURT UPDATE

Richard A. Hooker
Varnum LLP

Pitsch Holding Co, Inc v Pitsch Enterprises, Inc & Gary L
Pitsch, No 150095 (Mich) (4-3-15), den'g rev, COA No 315800 (Slip
Op 8-7-14)(Unpub).

Plaintiff is a holding company for a demolition enterprise, whose
five directors and shareholders are siblings.  Defendant Gary Pitsch
was removed as a director and employee by the remaining directors
following a physical altercation with another of the brothers, although
he retained his status as a shareholder.  He then formed a new busi-
ness, half of which admittedly competed against Plaintiff in the dem-
olition business, and he did so with various equipment which was
eventually acknowledged as belonging to Plaintiff.  Plaintiff sued for
return of the equipment, the value of its use by Defendants, and what
it claimed was unauthorized use of its trademarks and service marks
by Defendants.  The only evidence of damage due to the breach of
contract claim was five years of tax returns showing Plaintiff's rev-
enues had declined between $25,000 and $50,000 per year during the
period of Defendant Gary Pitsch's breach.  There was no evidence
Plaintiff had lost any bid jobs to Defendants.  A jury eventually
awarded Plaintiff $221,559.51, $128,000 of which was damages for
Defendant Gary Pitsch's violation of the Shareholder Agreement's
non-compete. 

Defendants sought leave to appeal, largely on the issue of damages
due to the breach of contract claim.  The Supreme Court denied review
on grounds the Justices were not persuaded the questions presented
should be reviewed by the Court.  They did so, however, over a very per-
suasive dissent from Justice Markman, who, like Dissenting Judge
Shapiro below, was persuaded the Plaintiff had failed to adduce evidence
sufficient to support the jury's award on the breach of contract claim.

The apparent takeaway for practitioners here is the peril of trying
cases to juries.  There is little question the positions taken by both
Dissenters at the appellate level are sound, so the most reasonable ex-
planation for the seemingly incorrect result is that it came from a jury.

Bedford Public Schools v Bedford Education Ass, 861 NW2d
50 (Mich) (4-3-15), den'g rev, 2015 WL 1541897 (Mich App 2014).

Here again, the Justices denied review of a Court of Appeals
opinion, but one Justice, Justice Bernstein, felt compelled to write a
separate concurrence.  The matter had arisen as an unfair labor prac-
tice charge by the BEA over BPS's refusal to grant certain pay in-
creases to its teachers following the expiration of the parties'
collectively bargained agreement.  At issue in the case was MCL
423.215b(1), which reads in relevant part:

Except as otherwise provided in this section, after the expiration
date of a collective bargaining agreement and until a successor collec-
tive bargaining agreement is in place, a public employer shall pay and
provide wages and benefits at levels and amounts that are no greater
than those in effect on the expiration date of the collective bargaining
agreement.  The prohibition in this subsection includes increases that
would result from wage step increases.

Since pay increases for teachers result from both longevity ("step"
increases) and degree advancement ("lane change" increases), and lane
change increases were not expressly mentioned in this statutory pro-
hibition, the BEA argued at all levels that such lane change increases
were not barred by the prohibition.  While acknowledging the unfor-
tunate statutory ambiguity, the administrative and judicial decision-
makers at all levels sided with BPS and rejected this argument.

Justice Bernstein's concurrence lies somewhere between a new

Justice's venting at the Michigan legislature for sloppy drafting and
an exhortation the legislature consider fixing this and other such am-
biguities arising from the use of non-specific lists in our state statutes.

AFT Michigan v State of Michigan, ____ Mich ____; No
148748  (Slip Op 2015).

This case involved a constitutional attack by various public sector
labor organizations on 2012 PA 300, which amended the Public
School Employees Retirement Act, MCL 38.1301 et seq.  PA 300 was
essentially a legislative response to the Court of Appeals ruling in AFT
Mich v Michigan, 297 Mich App 597 (2012), which found unconsti-
tutional MCL 38.1343e and its requirement that certain public school
employees pay 3% of their salaries toward the State's retiree healthcare
program.  PA 300 added an opt-out provision to MCL 38.1343e, a sep-
arate retirement allowance for those who choose to pay the 3% and
then fail to otherwise qualify for retiree healthcare, MCL
38.1391g(1)(a), increased amounts public school employees must pay
to continue accruing pension benefits at the then-existing rate, MCL
38.1343(g)(1), and a 401(k)-style alternative for those employees
electing to discontinue accrual of future pension benefits altogether,
MCL 38.1384b(3) and (4).

The Plaintiffs' theories included: unconstitutional taking under
Michigan's 1963 Constitution, Article 10; impairment of contract ob-
ligations under Michigan's Constitution, Article 1, and the U.S. Con-
stitution, Article 1; and due process violations under Michigan's
Constitution, Article 1, and the U.S. Constitution, Article 14.  The Court
of Claims and the Court of Appeals each ruled for the State, and the
Supreme Court affirmed in a unanimous 50-page Decision.

In rejecting the Plaintiffs' arguments, the Court seemed most per-
suaded by: 1) the school employees' ability to opt out of participation
and avoid the 3% payment altogether; 2) the lack of any "contract" be-
tween the employees and the State, even where the State has taken on
the responsibility of providing pension benefits to public school em-
ployees; and 3) the statute's legitimate governmental purpose (i.e., bal-
ancing the continuation of an important retirement benefit with the need
to balance and limit the State's budget).  It also appears plausible that
the fact that the statute's application was prospective only helped its con-
stitutional underpinnings.  

One to Watch:

Landin v Healthsource Saginaw, Inc., No 149663 (Mich 4-3-
15), grant'g lve, 305 Mich App 519 (2014)

In this case, the Supreme Court has granted leave on the sole issue
of whether MCL 333.20176a can provide the basis for a wrongful dis-
charge claim under the public policy exception to Michigan's at-will
doctrine. Suchodolski v Mich Consol Gas Co, 412 Mich 692 (1982).
Section 333.20176a reads in relevant part:

(1)  A health facility or agency shall not discharge or discipline,
threaten to discharge or discipline, or otherwise discriminate
against an employee regarding the employee's compensation,
terms, conditions, location, or privileges of employment be-
cause the employee…:

(a)  In good faith reports or intends to report, verbally or in
writing, the malpractice of a health professional or a vi-
olation of this article, article 7, article 8, or article 15 or
a rule promulgated under this article, article 7, article 8,
or article 15.

The Court of Appeals, affirming the trial court, answered this
question in the affirmative.

The Supreme Court has instructed the parties, in briefing the issue,
to also address whether Michigan's Whistleblowers' Protection Act, MCL
15.361 et seq, provides the exclusive remedy for a claim of wrongful dis-
charge under MCL 333.20176a.  �



LABOR AND EMPLOYMENT LAWNOTES (SUMMER 2015)                                                                                                                                               Page 19

(Continued on page 20)

MERC UPDATE
Erika P. Thorn 

White, Schneider, Young & Chiodini, P.C.

A summary of two recent decisions issued by the Michigan
Employment Relations Commission follows.  Decisions of the
Commission may be reviewed on the Bureau of Employment Re-
lations’ website at www.michigan.gov/merc.

Garden City Public Schools -and- Garden City Education As-
sociation, MEA/NEA, Case No. C13 K-180 (February 11, 2015)

The Charging Party, Garden City Education Association, filed
an unfair labor practice charge with the Commission against the
Respondent Garden City Public Schools that alleged the Respon-
dent violated the Public Employment Relations Act ("PERA") by
repudiating its collective bargaining agreement ("CBA") when it
unilaterally changed the type of employee health insurance cov-
erage during the term of the CBA.

Public Act 152 of 2011 (“Act”) limits a public employer's ex-
penditures for employee medical benefit plans.  The statute sets
specific dollar limits referred to as "hard caps" on the amount that
a public employer can pay for employee medical benefit plans.
The law became effective on September 27, 2011, and applied to
medical benefit plan coverage years beginning on or after January
1, 2012.  MCL 15.563.  Alternatively, a public employer can de-
cide to pay up to and no more than 80% of the total annual costs
of all of the medical benefit plans it offers by a majority vote of
its governing body.  MCL 15.564.

These two provisions of the Act do not apply to a CBA con-
taining terms inconsistent with the Act that was in effect prior to
the September 27, 2011 effective date.  The Act also prohibits par-
ties from entering into collective bargaining agreements after Sep-
tember 15, 2011 that contain terms inconsistent with the
requirements of the Act.  Public employers that fail to comply with
the requirements of the Act are subject to a substantial financial
penalty.  MCL 15.565.  

Charging Party and Respondent were parties to a CBA that
began on September 1, 2011 and expired on August 31, 2014.
Pursuant to the relevant provisions of the CBA, Respondent was
required to provide group health insurance coverage at 80% of the
cost, with all members to be enrolled in a specific plan called the
Blue Cross Blue Shield PPO 1 Plan.  The CBA also required
Charging Party's members to contribute 20% towards the cost of
the health insurance premiums beginning January 1, 2012, and for
the parties to engage in future discussions about finding ways to
control health care costs.  

In December 2012, Respondent's Board voted to continue the
80% cost coverage for the 2013 calendar year, but to reconsider
its options under PA 152 for the 2014 calendar year.  In September
2013, Charging Party and Respondent met to discuss possible
ways to save on health insurance costs.  Respondent requested
proposals that would provide the same benefits to employees at a
lower cost from Blue Cross Blue Shield (“BCBS”).  

At Charging Party's request, Respondent also asked for pro-
posals from MESSA, the Michigan Education Association's health
insurance affiliate.  BCBS offered a proposal that gave employees
a choice of three plans, each with different monthly premiums and
different annual deductibles. Respondent concluded that the
BCBS proposal was less expensive than the MESSA proposal and
would provide employees with health insurance coverage nearly
identical to the coverage provided at the time.  It would also pro-

vide considerable savings for Respondent.  
In mid-November 2013, Respondent provided information

about the plans in the BCBS proposal to employees.  Charging
Party objected in writing that Respondent’s switch from its 80%
contribution to hard caps under the Act in the middle of the CBA
violated the contract and warned that it would file a grievance for
which it would seek expedited arbitration.  In addition, Charging
Party notified Respondent that it was willing to discuss alterna-
tives to the then current health insurance plan and, if the parties
were able to agree to a change in the benefits provided under the
CBA, Charging Party would present a letter of agreement to its
membership for ratification.  Lastly, Charging Party warned that
if the Board proceeded to implement the hard caps, then it would
file an unfair labor practice charge.  

At a special board meeting held on December 2, 2013, Re-
spondent's Board voted to implement the hard cap option for
health insurance costsharing in 2014.  In response, Charging Party
filed an unfair labor practice charge.  On December 12, 2013, the
ALJ required Respondent to explain in writing why it should not
have been found to have violated its duty to bargain in good faith
under PERA by repudiating and/or unilaterally modifying the par-
ties' CBA during its term.  Respondent argued that, because the
health care plans chosen by the Board would provide Charging
Party's members with nearly identical benefit coverage, which
would lead to a net savings to bargaining unit members and save
the Respondent hundreds of thousands of dollars, it did not violate
its duty to bargain.  On February 11, 2014, Charging Party filed
its response and asserted that the change in the health insurance
plan would actually increase employee costs and cause a signifi-
cant financial burden on its members.  

In its Decision and Order, the Commission affirmed the ALJ's
finding that the Respondent repudiated the contract, and stated that
repudiation exists when: (1) the contract breach is substantial and
has a significant impact on the bargaining unit; and (2) no bona fide
dispute over interpretation of a contract is involved.  Citing to Port
Huron Ed Ass'n v Port Huron Area School Dist, 452Mich 309, 321-
322; 550 NW2d 228, 236 (1996), the Commission restated its
longheld position that it will not exercise jurisdiction over a good
faith dispute over contract interpretation where the parties' contract
provides a mandatory binding procedure for dispute resolution.  

The Commission determined that Respondent had not shown
that the language in the contract regarding health care coverage
and costsharing was unclear or ambiguous, and that it failed to
identify any language in the CBA on which it relied as a basis for
its decision to make midterm modifications of the health care plan.
The Commission determined that Charging Party's members had
the right to rely on the terms and conditions set forth in the con-
tract until it expired.  The Commission concluded that Respondent
disregarded the terms of the parties' CBA by making unilateral
changes to employee health insurance coverage and costsharing
during the term of the contract.  

Further, the Commission determined that even though the Re-
spondent sought to bargain over a midterm modification of the
contract, it could only lawfully modify the contract if Charging
Party agreed to the changes.  Respondent was obligated to obtain
Charging Party's consent before making changes in the employees'
insurance plan and the employees' share of health care costs.

The Commission concluded that the language of the CBA re-
garding health insurance coverage for teachers, dependent spouses,
and/or dependent children was unambiguous and stated, "Those
provisions clearly require Respondent to provide Charging Party's
members with a specific health insurance plan and specify prescrip-
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tion copays. The collective bargaining agreement also clearly sets
employee costs at 20% of the premium for the life of the contract."  

Respondent also argued that Charging Party, by filing the
grievance and demanding arbitration, conceded that a bona fide
dispute over the interpretation of the CBA existed, but provided no
legal authority to support that assertion.  The Commission rejected
this argument and stated, "On the contrary, this is a case in which
statutory and contractual issues overlap.  Repudiation of a collec-
tive bargaining agreement may be a breach of contract remediable
in arbitration and, at the same time, that repudiation may be a vi-
olation of the duty to bargain under PERA."  Port Huron Ed Ass'n
v Port Huron Area School Dist, 452 Mich 309, 321 (1996).  

In addressing Respondent's argument that the ALJ erred by
finding that compliance with PA 152 is not a prohibited subject of
bargaining but a permissive one, the Commission cited to its deci-
sion in Decatur Public Schools, 27 MPER 41 (2014), in which it
determined that the Legislature intended that the choice between
the hard caps and the 80% employer share be left to the public em-
ployer; however, public employers may bargain with labor organ-
izations over the choice between the hard caps and the 80%
employer share, but are not required to do so.  In Shelby Twp, 28
MPER 21 (2014), MERC expressly held that the choice of cost-
sharing options under PA 152 is a permissive subject of bargaining.  

Applying the holdings from these prior cases, the Commis-
sion concluded that Respondent did not have to bargain over the
health care costsharing options, but that it agreed to apply the 80%
employer share option for the duration of the CBA; therefore, it
repudiated that part of the CBA when it determined that it would
no longer comply with the health care coverage provisions of the
agreement.  The Commission found that where parties have
agreed on a permissive subject of bargaining, repudiation of that
agreement by one of the parties is an unfair labor practice. The
Commission, citing to City of Roseville, 23 MPER 55 (2010) and
Oakland Univ, 23 MPER 86 (2010), reasoned that when a per-
missive subject and a mandatory subject are intertwined, repudi-
ation of the permissive subject is repudiation of the entire package.  

River Rouge School District -and- River Rouge Education
Association, Case No. C09 J-202 (March 26, 2015)

The Charging Party, River Rouge Education Association,
filed an unfair labor practice charge against Respondent, River
Rouge School District, in response to Respondent's use of substi-
tute teachers to fill bargaining unit teaching positions instead of
recalling bargaining unit members from layoff pursuant to the col-
lective bargaining agreement ("CBA").  Respondent claimed that
it was in a "deficit" and asked Charging Party to reopen the con-
tract for negotiation.  The CBA did not expire until August 31,
2011.  Charging Party refused to negotiate. 

On July 22, 2009, Respondent laid off 24 of the 49 certifi-
cated teachers who were represented by Charging Party.  Respon-
dent issued layoff notices to the 24 teachers, which was in addition
to a number of teachers who were already laid off the previous
June.  By September 23, 2009, Respondent had recalled a total of
23 teachers; however, at least 13 positions continued to be filled
by substitutes who were not part of the bargaining unit.

Following the initial filing of the Charge, two settlement con-
ferences conducted by the Administrative Law Judge were able
to resolve most of the allegations raised.  At the time of the hear-
ing, the remaining issue pertained to Respondent's failure to recall
two teachers consistent with the CBA.  These two teachers sought

MERC UPDATE
(Continued from page 19)

back pay for the time they were laid off when they should have
been returned to the classroom.  

The ALJ determined that the first teacher was not recalled
until September 24, 2009, well after the start of the school year
that began on September 1 of that year.  The second teacher had
been hired by Respondent in 1995 and was laid off at the end of
the 2006-07 school year.  This teacher was not recalled until Jan-
uary 4, 2010, after he had been informed by an acquaintance that
physical education classes at the elementary school were being
taught by building substitutes.  The bargaining unit member who
filled that position retired at the end of the 2008-09 school year. 

Respondent's principal for the elementary school testified that
at the beginning of the 2009-2010 school year, due to the financial
situation, physical education, along with many other special
classes, was not offered.  Respondent decided to add physical ed-
ucation towards the end of September 2009, and placed a building
daily substitute to teach the classes.  When the laid off teacher
learned of this, he contacted Charging Party.  Charging Party was
told that the teacher would not be recalled until the first day of
school after Christmas break in January 2010.  

The Charging Party contended that Respondent repudiated
the layoff and recall provisions of the CBA pertaining to these two
teachers because it did not recall them when the positions became
available, but instead used nonbargaining unit substitutes.  Re-
spondent argued that under the CBA, the term "vacancy" meant
that a position is not vacant until it is open for an entire school
year or a period of a full semester or more; thus neither teacher's
class was “vacant” prior to their respective recalls.  Respondent
argued that the dispute represented a controversy over the inter-
pretation of the CBA and that the PERA did not apply.  

The ALJ agreed with Respondent and determined that Re-
spondent did not commit an unfair labor practice.  The ALJ also
concluded that even if Charging Party's interpretation of the layoff
and recall provisions of the CBA were correct and Respondent
breached the contract by its delay in recalling the two teachers,
the isolated instances of contract breach did not significantly im-
pact the bargaining unit and thus Respondent did not commit an
unfair labor practice.  

The Commission affirmed the ALJ's conclusions and deter-
mined that repudiation occurs when: (1) a contract breach is sub-
stantial; (2) the breach has a significant impact on the bargaining
unit; and (3) there is no bona fide dispute over interpretation of
the contract.   The Commission further stated that it will not find
repudiation if the breach is insubstantial or isolated.  Wayne
County Community College, 16 MPER 33 (2003).  

Last, the Commission emphasized that there is no breach of
the duty to bargain when the parties have a good faith dispute over
contract interpretation, and that it refuses to exercise jurisdiction
over such dispute where the contract provides a mandatory bind-
ing procedure for dispute resolution.  City of Royal Oak, 23 MPER
107 (2010); Wayne County, 19 MPER 61 (2006).  

The Commission determined that the ALJ was correct in find-
ing that the parties had a bona fide dispute over the interpretation
of the pertinent provision of the CBA and concluded that because
the contract provided for a grievance procedure culminating in
binding arbitration, Charging Party should have utilized the griev-
ance procedure.  The Commission agreed with the ALJ that an un-
fair labor practice proceeding was not the appropriate forum for
the resolution of routine contract disputes.  The Commission also
determined that, because the ALJ concluded that Respondent did
not commit an unfair labor practice, teachers were not entitled to
back pay.  Technical Professional & Office Workers Ass'n of
Michigan, 23 MPER 92 (2010).   �
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70 from the mid-1970s until well into the new millennium.

Age and life disappointments do not hinder Rumpole’s pur-
suit of justice.  He remains the indefatigable scourage of the self-
satisfied and self-important.  These include judges who do not
share Rumpole’s reverence for the Golden Thread running
through British Justice, the presumption of innocence.

Rumpole is the master of the mildly sardonic bon mot, deliv-
ered sotto voce, in court and out, often punctuated with snippets
from Wordsworth or others who occupy Rumpole’s well-worn
copy of The Oxford Book of English Verse. Always at odds with
the gavel-wielding denizens of the Old Bailey and the “circus”
courts, Rumpole also leaves time for clashes with other powers-
that-be, like his Head of Chambers at Equity Court, Samuel Bal-
lard, QC, who “is seriously concerned at the number of teaspoons
of instant coffee our junior clerk uses per cup,”5 and the Bar Coun-
cil, which seeks to impede “the free and independent life of the
courtroom advocate” with “trivial rules and penny-pinching reg-
ulations.”6

And Rumpole does not always see eye-to-eye with Hilda, his
formidable wife who, out of her earshot, he refers to as “She Who
Must Be Obeyed.”  Hilda perpetually tries to cure Rumpole’s lack
of ambition for much other than cigars, claret, poetry, and justice.

Rumpole usually defends; he (almost) never prosecutes, or
pleads his clients guilty.  He champions those aligned against the
impersonal power of the state.  And he prefers the wisdom of ju-
ries to the decision-making of judges.  Ever iconoclastic, Rumpole
will never be a “silk”—a Queen’s Counsel.  He always will be
concerned about fees—most from the “legal aid.”  He will never
quite catch up on his tab at Pommeroy’s Wine Bar.  Nor will he
ever quite be at peace with Hilda, or with Judge Bullingham, who
Rumpole unaffectionately calls, sotto voce, the “Mad Bull,” or
with Head of Chambers Ballard, who is on a crusade to make all
of Chambers, including Rumpole’s “room,” a “smoke-free zone,”
or with the Bar Council’s “control-freakery.” 7

Rumpole toils on without the honors and material success en-
joyed by less-worthy colleagues, like the boundlessly ambitious,
self-centered, dapper, often hapless, always-climbing, once Head
of Chambers, and now judge, Sir Guthrie Featherstone, QC, MP.
Serving clients, afflicting the pompous, cigars, claret, poetry, and
preventing injustices more often than not, are Rumpole’s modest
rewards.

Rumpole lives on DVD and YouTube, perfectly portrayed by
the late Leo McKern.  The small screen is the place to meet
Rumpole.  Once seen and heard, McKern becomes the Rumpole
of the stories and novels.  If you (1) are a legal professional and
(2) have any capacity for humble reflection on your professional
endeavors, you will be better off for knowing Rumpole of the
Bailey. 

—END NOTES—

1 “Rumpole and the Asylum Seekers” in Rumpole Rests His Case (2002) at 94.

2 Rumpole and the Penge Bungalow Murders (2004) at 103.

3 Rumpole and the Reign of Terror (2006) at 1.

4 Rumpole and the Penge Bungalow Murders (2004) at 4.

5 “Rumpole and the New Year’s Resolution” in Rumpole and the Primrose Path (2003) at 41.

6. Rumpole and the Reign of Terror (2006) at 1.

7. Id. �

IN PRAISE OF 
RUMPOLE
Stuart M. Israel

Legghio & Israel, P.C.

Litigation can be as unpredictable as the path of a ball bearing
in a pinball machine, influenced simultaneously by the laws of
physics and happenstance.  No one knows this better than British
barrister Horace W. Rumpole.  He observes:

Some people tell their stories in court compellingly,
clearly and with the utmost conviction. They make their
listeners feel the wrongs they have suffered, their fears,
and well-founded outrage at any possible injustice that
might be done to them.  Such “good witnesses” are often
accomplished liars.  Others stumble, hesitate, look fear-
fully round the Court as though seeking ways of escape
and convince nobody, even though they may be, and
sometimes are, telling nothing but the truth.1

And it is not just about the witnesses. Rumpole learned from
his first Head of Chambers, C.H. Wystan, QC, that “more cases
are lost by lawyers asking questions than for any other reason.”2

Rumpole’s career at the bar was chronicled by the late bar-
rister and prolific author Sir John Mortimer, QC.  Rumpole is the
subject of the British television series bearing his name, which
ran sporadically from 1975 until 1992, and the 14 or so story col-
lections and novels published since 1978.  Is Rumpole a fictional
character?  Is Sherlock Holmes?

Rumpole practices mainly at the Old Bailey, London’s Cen-
tral Criminal Court, the domed edifice topped by the iconic bronze
statue of Justice, sword in her right hand, the scales of justice in
her left.  Rumpole mostly defends the accused.  He is the “brief”
of choice of the Timson clan, a family of “minor south London
villains” for whom non-violent crime is both a vocation and a call-
ing.  Rumpole defends the friendless and unpopular, victims of
circumstances, the guilty, the over-charged, and, with some fre-
quency, the innocent.  Rumpole always strives to see that justice
triumphs and more often than not he succeeds.  In the process, he
offers wry comments on the foibles of the courtroom and the
human condition.

Rumpole’s stock-in-trade is courtroom skill—sometimes
prettily-displayed, sometimes not.  He is most adept at cross-ex-
amination—“not the art of examining crossly but the gentle task
of leading a witness politely into a fatal admission.”3 Rumpole is
not above using the law—it can be useful—but he knows that per-
suasive advocacy is about stories and people.  The law has limi-
tations:  “It has always been my view that knowing too much law
is not only no help but also a considerable handicap to the court-
room advocate.”4

Rumpole is immutably old-school and never politically-cor-
rect.  He smokes smelly cheroots, over-imbibes inexpensive claret,
stays portly with full English breakfasts at the Tastee Bite, and
perpetually pokes at the rectitudinous.  His vest is dusted with
cigar ash, his hat is ready for the thrift shop, and his barrister’s
wig is only slightly newer than the Magna Carta.  Despite the pas-
sage of time, Rumpole does not seem to age.  He served without
distinction during World War II with the RAF “ground staff” and
tried the Penge Bungalow murder case “alone and without a
leader” in 1947, but he has remained in the neighborhood of age
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EASTERN DISTRICT 
ADOPTS NEW 
ADR RULES

Scott Patterson
Butzel Long

Effective February 1, 2015, new local rules addressing Alter-
native Dispute Resolution took effect in the United States Court
for the Eastern District of Michigan.  The new rules are set forth
at E.D. Mich. LR 16.3 through 16.7.  The rules do not break sig-
nificant new ground for ADR procedures and practices generally
but there is now a specific statement in the local rules that “the
judges of this district favor ADR methods in cases where the court
determines, after consultation with the parties, that ADR may help
resolve the case.” LR 16.3(a).  And it is made clear that litigants
and counsel “must” consider and discuss the use of an appropriate
ADR process “at the rule 26(f) conference or some other confer-
ence order by the court.” LR 16.3(c).  The new rules show the
commitment to ADR by the bench of the Eastern District.  The
rules codify many of the general ADR approaches which have
been in use by individual judges but allow judges and parties wide
latitude in structuring an ADR process for individual cases.  The
rules should lead to an increased emphasis on ADR across the
Eastern District bench as well as more uniformity.  

LR 16.3 addresses general provisions and makes clear ADR
is favored (LR 16.3(a)) and that ADR must be considered and dis-
cussed at the Rule 26(f) conference and other conferences where
ordered by the court.  LR 16.3(c).  ADR communications are con-
fidential, not subject to discovery, and inadmissible.  LR 16.3(d).
LR 16.3(f) sets forth standards for disqualification of evaluators,
mediators, and arbitrators.  LR 16(g) makes clear that referral to
ADR does not stay discovery or preclude filing of motions unless
otherwise ordered by the court.  While requiring consideration of
ADR by the parties, the rules do not expressly require judges to
send cases to ADR.  

The most significant aspect of the new rules is that LR 16.3(h)
makes attorneys or law firms (and unrepresented litigants) directly
responsible for ADR fees payable to the court, mediators, or arbi-
trators.  Comments to the rules as well as LR 16.4(d) make clear
the court or the parties may agree to a different arrangement for
paying ADR related fees, but the default under the rules is that the
attorneys are personally responsible for their party’s share (but
still able to seek reimbursement from clients).  LR 16.4(h) allows
unpaid mediators to petition the court and the assigned judge may
order payment of fees “upon pain of contempt.”

LR 16.4 addresses “Facilitative Mediation” which is de-
scribed as “a flexible, nonbinding dispute resolution process in
which an impartial third party—the mediator—facilitates negoti-
ations among the parties to help them reach settlement.”  LR
16.4(a)(2).   The rules allow for flexibility and follow the general
practices used in facilitative mediation locally.  The parties may
select a mediator.  The court may disapprove the selection.  If the
parties cannot agree on a mediator the judge may appoint one. LR
16.4(c).   The rules allow the mediator wide latitude in conducting
the mediation.  LR 16.4(e).  Unless the mediator directs otherwise,
no later than seven calendar days before the mediation each party
must provide the mediator with a “concise” mediation statement
and, the mediator may circulate the parties’ memoranda between
the parties so long as the mediator gives parties notice before they

FOR WHAT 
IT’S WORTH

Barry Goldman
Arbitrator and Mediator

Victory Day is celebrated in Russia
in honor of the defeat of the Nazis. In recognition of Victory Day
this year the Russians passed a law outlawing Nazi propaganda.
And in observance of that law cautious Russian bookstores are
taking Art Spiegelman’s graphic novel Maus off their shelves be-
cause it has a swastika on the cover.

If you are not familiar with Maus, stop reading this column
and go find a copy. If you are familiar with it, you will agree that
there are few legal results that could be more perverse. If Maus is
Nazi propaganda, Noam Chomsky is a recruiter for the CIA.

But let’s not be glib. If we just laugh at the Russians for being
so dense were missing a larger and more important point. The law
says the display of Nazi symbols is prohibited. Maus has a
swastika on the cover. Therefore displaying Maus is prohibited.
The logic is impeccable.

If you read the book you can see that it is not Nazi propa-
ganda. But, as a practical matter, you can’t require the cop on the
beat to read the novel. And besides, Nazi propaganda is not what
the law prohibits. What the law prohibits is the display of Nazi
symbols. If you are tempted to escape the problem by declaring
that some swastikas are Nazi symbols and some are not, you have
to be prepared to explain which are which. If you say, as Potter
Stewart famously did, “I know it when I see it” then you have to
be prepared to defend a law that says it is prohibited to display
whatever Potter Stewart thinks should not be displayed. Crack
issue spotters among the Lawnotes readership will have detected
a notice problem there. And if you say that whether or not a par-
ticular swastika is a Nazi symbol depends on the intentions and
motivations of the swastika’s presenter, you are about to get hope-
lessly lost in some very tall weeds. 

Lawnotes readers will also have gathered that this is not just
a problem for the drafters of Russian anti-Nazi legislation. It is a
problem for the drafters of collective bargaining agreements and
for the arbitrators called upon to interpret them.

The problem for drafters is to avoid requiring absurd results.
And the problem for arbitrators is to avoid absurd results even
when they appear to be compelled by the clear meaning of the
contract language. Some arbitration decisions are hard to write
not because the facts are complex or the issues are abstruse, but
because the results are so silly they just couldn’t be what the par-
ties intended. I think it’s part of an arbitrator’s job to pay attention
to that. The judge in the Atlanta cheating scandal case was re-
cently quoted saying, "When a judge goes home and he keeps
thinking over and over that something's wrong, something is usu-
ally wrong." I think he’s right. 

A good rule for arbitrators might be:  Don’t do anything
ridiculous. Or, at least: Don’t do anything ridiculous unless the
parties unequivocally insist.

Justice is blind, and there are good reasons for that. Deci-
sions should not turn on irrelevant distinctions: rich/poor,
black/white, male/female, gay/straight. But it is fair to be con-
cerned with the distinction between the ridiculous and the not
ridiculous. Once in a while is proper for Justice to pull the blind-
fold up a little and take a peek just to make sure she is not about
to step in something. �



LABOR AND EMPLOYMENT LAWNOTES (SUMMER 2015)                                                                                                                                               Page 23

MERC 
NEWS

Ruthanne Okun
Director, Bureau of Employment Relations

Sidney McBride
Mediator

Ashley Olszewski
Paralegal

Azania Logan
Employee Engagement Specialist

CELEBRATING 50 YEARS OF PERA 
We reached a milestone in our State's public employment

labor relations arena as we commemorated the 50th anniversary
of the Public Employment Relations Act.  PERA, as it is com-
monly known, was enacted on July 22, 1965 while Governor
George Romney was at the helm of State government.  It has been
amended on numerous occasions over the years. Most recently
the Michigan legislature added greatly to the list of prohibited sub-
jects of bargaining and made Michigan the nation’s 24th right to
work state. The Michigan Employment Relations Commission
memorialized PERA’s 50th anniversary by holding a reception
following its July meeting. 

I have been privileged to serve as the Director of the Bureau
of Employment Relations, the agency administering PERA, for
the past 17 years — more than 1/3 of its history.  As Director, to-
gether with my capable staff, we hopefully have had a positive
impact on public sector labor relations in our State.  I am proud
that our agency has maintained stability in labor relations during
the many challenges.  Our mission, in the words of my predeces-
sor, Sol Sperka, is to ensure that the labor relations processes in
Michigan work for the parties.  I believe we have achieved this
mission many times over.  Thank you for your continued support
that has made our work incredibly easier.  

The Commission is gathering photographs that reflect the
best (and worst) of 50 years of PERA. Please contact Bureau
Director Ruthanne Okun at 313-456-3519 or okunr@michi-
gan.gov if you are able to lend your photos to be copied and
placed in our collection memorializing this milestone anniver-
sary.

THE BUREAU’S CONTINUOUS 
IMPROVEMENT ENDEAVOR

BER is continuing to solicit customer feedback about on-
going processes to ensure that continuous improvement is embed-
ded in the work product. BER is prioritizing continuous
improvement as a means of ensuring efficiencies in customer serv-
ice and work processes.  This will be undertaken later this year
by using focus groups and webinars to allow BER staff to engage
customers using technology, such as web-conferencing and online
surveys. Customer recommendations and suggestions concerning
the website or other areas are always welcome and can be made
by emailing berinfo@michigan.gov.

NEW EMAIL FILING POLICY
Beginning May 1, 2015, MERC expanded its filing policy to

allow for email transmissions of certain documents and materials.
This additional filing option is a direct result of recent agency rule
amendments that became effective in late 2014; it was the result
of advisory committee recommendations provided to the Com-
mission during that same year.  To facilitate the email transmission
of documents permitted under the policy, designated email ad-
dresses have been established for unfair labor practice charges,
election and representation-related filings, and mediation cases,
as well as fact finding and compulsory arbitration (Act 312) mat-
ters.  Note that certain filings sent by email or fax will also require
the follow-up submission of hard copy originals to perfect the 
filing. Please refer to the agency’s website at
www.michigan.gov/merc under the “MERC Policies” link for the
policy indicating the documents that may be filed electronically
and the process for electronic filing.

APPARENT RULES CONFLICT: MERC vs. MAHS
On January 15, 2015, new administrative rules went into

effect governing all hearings conducted by the Michigan Ad-
ministrative Hearing System (MAHS), including hearings con-
ducted on behalf of the Michigan Employment Relations
Commission (MERC).  It has come to our attention that there
may be overlap and possibly conflict between the new MAHS
rules and the General Rules and Regulations of the Employment
Relations Commission which were recently amended. While
this issue is currently under review, parties should proceed as
follows:

If your case is currently before an Administrative Law Judge
(ALJ), follow the MAHS rules. R 792.10101 et seq. and R
792.11501 et seq.  If your case is not before an ALJ, but is before
a mediator, fact finder, elections officer, Act 312 panel, or the
Commission, follow the MERC rules. R 423.121 et seq. This in-
cludes matters pending on exception before MERC. �

submit the summaries. LR 16.4(e)(3).  
LR 16.5 addresses Case Evaluation under MCR 2.403.  The

court may select a case for case evaluation under MCR 2.403 “but
only if the parties consent to be bound by that rule, including the
sanctions provisions.”  Case evaluation will be handled by the
Wayne County Mediation Tribunal or another Michigan state trial
court case evaluation system.  LR 16.5(c).  

LR 16.6 is titled Settlement Conferences and makes clear that
the judge may order a settlement conference and require parties
with settlement authority, including insurers, to attend.  

Finally, LR 16.7 states that a judge may use other methods
of alternative dispute resolution including “summary jury trials,
summary bench trials, and (with the parties’ consent) arbitration”
or “recommend or facilitate” any other procedures for dispute res-
olution not otherwise provided in the rules.    �

URGENT NOTICE
As of January 1, 2016, the Michigan Administrative Hear-

ing System (MAHS) has requested that the Bureau of Employ-
ment Relations/MERC no longer accept filings on its behalf
(e.g. filings addressed to an ALJ). 

Any pleadings or other documents filed at BER that
should be filed at MAHS will be returned to the sender and
will not be treated as filed by MAHS. Please check the MERC
and MAHS websites for further information on this subject.
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