
Worker Classification:
Employee vs. 

Independent Contractor

Odette Turenne

Senior Stakeholder Liaison

Internal Revenue Service

September 19, 2023

IRS Stakeholder Liaison



Contact Information

Odette Turenne

Senior Stakeholder Liaison

Internal Revenue Service

Communications & Liaison

60 Quaker Lane

Warwick, RI   02886

Phone: 401-826-4764

E-mail:  odette.turenne@irs.gov 

2



• Worker Classification Considerations

• Form SS-8, Determination of Worker Status

• Form 8919, Uncollected Social Security and 

Medicare Tax on Wages  

• Officer Compensation

• Filing Requirements – Independent Contractor and 

Employee Classification 

Agenda
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• Misclassification of Workers

• Section 530 relief 

• Voluntary Classification Settlement Program

• IRS Resources for Worker Classification

• IRS Key Messages & Updates

Agenda (cont.)
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Worker Classification

• Workers you hire may be:

• Employees

• Independent contractors

• Consequences of Misclassification



Basic Definitions

• Employee - Individual who performs services for 
you who is subject to your control regarding what 
will be done AND how it will be done.

• Independent Contractor - Individual who 
performs services for you – but you control only the 
work result.



Employee vs. 
Independent Contractor 

Categories of Evidence:

1. Behavioral control

2. Financial control

3. Type of relationship of the parties



Behavioral Control

• Type of instruction given 

• Degree of instruction 

• Evaluation systems

• Training provided by the business

Key fact to consider is whether business retains the 
RIGHT to control worker, regardless of whether the 
business actually exercises that right.



Behavioral Control

Examples



Financial Control

• Significant investment

• Unreimbursed expenses

• Opportunity for profit or loss

• Services available to the market

• Payment method



Type of Relationship

•Written contract

•Employee-type benefits provided

•Relationship Permanency

•Key business activity provided by services



Determination

• File Form SS-8, Determination of Worker Status for 
Purposes of Federal Employment Taxes and 
Income Tax Withholding with IRS

• Six-month processing time



Form SS-8



Form 8919 - Uncollected Social Security 
and Medicare Tax on Wages

• Misclassified workers report their share of Social 
Security and Medicare on Form 8919, Uncollected 
Social Security and Medicare Tax on Wages

• Replaces Form 4137 for misclassified workers



Form 8919 



Officer Compensation

• Officers are defined as employees for FICA, FUTA 
and income tax withholding

• Officers are not considered employees if they:

• Perform no services or only minor services

• Are not entitled to remuneration (direct or 
indirect)



Officer Compensation (continued)

• Distributions

• Loans to shareholders

• Payments of personal expenses

• Excessive rent payments

• Management fees

• Fringe benefits



Next Steps: 
Independent Contractor

• Contractor completes Form W-9

• Social Security Number or Employer 
Identification Number required

• File Form 1099-NEC if $600 or more paid for 
services during year

• See instructions for exceptions



Backup Withholding 

Initiate backup withholding when a payee: 

• Does not provide you with their TIN; or

• Provides an obviously incorrect TIN; 

Report backup withholding on Form 945, Annual Return of 
Withheld Federal Income Tax, and 

You, the payer, can be held liable if you did not withhold the 
required backup withholding. 
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Form 1099-NEC



Filing Information Returns 
Electronically – IRS.gov/FIRE

• System for electronic filing of any of Form 1099s 

and some other information returns

• Later due dates for electronically filed forms

• Visit IRS.gov, search Keyword “FIRE”

• Assistance

• Call (866)-455-7438 



IRIS – Information Returns Intake 
System



Next Steps:  Employee

• Employee completes Forms I-9 & W-4

• Employer

• Withholds income tax and FICA

• Completes Form W-2 at year-end

• Files Form W-2 with Social Security 
Administration

• Visit SSA.gov/employer for free online Form 
W-2 filing & SSN verification service



Next Steps - Employer 

• Responsible for depositing federal income tax 
withheld, FICA and FUTA taxes

• Deposit taxes using EFTPS

• Report wages, taxes by filing returns:

• Form 941 or Form 944 for income tax, FICA

• Form 940 for FUTA



Taxable Wages

• May be paid in cash or any other form

• Non-cash measured by fair market value

• Includes salaries, fees, tips, bonuses and 
commissions



Misclassification of Workers

• Determination

• Section 530 relief 



Pub. 1976



§530 - Relief Requirements

• Reasonable basis

• Substantive consistency

• Reporting consistency



§530 - Reasonable Basis

• Judicial precedent

• Prior audit

• Industry practice

• Other reasonable basis



§530 Consistency Requirements

• Treat all workers in similar positions the same 
(substantive consistency)

• File all required returns – for example, Form 1099-
NEC (reporting consistency)



Voluntary Classification Settlement 
Program (VCSP)

• The VCSP is a voluntary program that provides an 
opportunity for taxpayers to reclassify their workers 
as employees for employment tax purposes for 
future tax periods with partial relief from federal 
employment taxes. 

• The taxpayer must meet certain eligibility 
requirements and apply to participate in the VCSP 
by filing Form 8952, Application for Voluntary 
Classification Settlement Program, and enter into a 
closing agreement with the IRS.



Voluntary Classification Settlement 
Program (VCSP) – (cont.)

Eligibility Requirements:

• The program applies to taxpayers who are currently 
treating their workers (or a class or group of workers) as 
independent contractors or other nonemployees and 
want to prospectively treat the workers as employees.

• A taxpayer must have consistently treated the workers 
to be reclassified as independent contractors or other 
nonemployees, including having filed all required Forms 
1099 for the workers to be reclassified under the VCSP 
for the previous three years to participate.

• The taxpayer cannot currently be under employment tax 
audit. 



Voluntary Classification Settlement 
Program (VCSP) – (cont.)

VCSP Agreements:

A taxpayer participating in the VCSP will agree to prospectively 
treat the class or classes of workers as employees for future tax 
periods. In exchange, the taxpayer will:

• Pay 10 percent of the employment tax liability that would have 
been due on compensation paid to the workers for the most 
recent tax year.

• Not be liable for any interest and penalties on the amount; and

• Not be subject to an employment tax audit with respect to the 
worker classification of the workers being reclassified under the 
VCSP for prior years.



Form 8952 – Application for Voluntary 
Classification Settlement Program



Resources – Worker Classification

• Visit IRS.gov, search Keywords 

• “worker classification” 

• Pub 1779 - Independent Contractor or Employee

• Pub 1976, Section 530 Relief Requirements

• Form SS-8, Determination of Worker Status 

• Form 8952 – Application for Voluntary 

Classification Settlement Program



Pub. 1779 – Independent Contractor 
or Employee



Pub. 5520 – How Businesses Determine if a 
Worker is an Employee or Independent 
Contractor



IRS Key Messages 
& Updates



Employee Retention Credit Scams – Processing 
of New Claims Stopped – IR-2023-169



ERC Scams – Processing of New 
Claims Stopped – IR-2023-169 (cont.)



Communications & Liaison
STAKEHOLDER LIAISON 



IRS Disaster Relief & Assistance





Recent Enhancements to Tax Pro Account



Webinars



Quick Alerts for Tax Professionals
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E-News for Tax Professionals



E-News for Payroll Providers



Questions



Thank you!



Contact Information

Odette Turenne

Senior Stakeholder Liaison

Internal Revenue Service

Communications & Liaison

60 Quaker Lane

Warwick, RI   02886

Phone: 401-826-4764

E-mail:  odette.turenne@irs.gov 
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