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Why do we need international tax reform?

• International and business tax proposals are new to the United States but not to 

the rest of the world

• Consistent with global trends, United States is catching up

• Lower corporate rates in Europe and many other countries                                                

• Territorial system elsewhere 

• Argument is competitive tax system will increase employment

• German experiment

• Tax is one leg of the stool: health care and education



SECTION 245A: 
DIVIDENDS 
RECEIVED 
DEDUCTION (“DRD”)
Tax Reform: Preview of the New International Tax Provisions



Section 245A: Dividends Received Deduction
(“DRD”)

5

Overview

• New Section 245A(a) allows a 100% deduction (dividends-received 

deduction or DRD) for the foreign source portion of a dividend paid by 

certain foreign subsidiaries to a U.S. shareholder that is —

➢ a U.S. C corporation (individuals, S corporations, RICs, and REITs 

cannot utilize the DRD) 

➢ owns 10% or more of the foreign corporation, and 

➢ satisfies certain other conditions, such as a greater-than-one-year 

holding period.

• Generally, income includible under Section 951 as Subpart F, Section 956, 

or GILTI income (discussed later) is not income that is treated as a 

dividend. Therefore, such amounts generally would not qualify for the DRD.

• Income earned through foreign branch operations does not result in 

dividend income to the U.S. owner of such branch and, therefore, such 

income does not result in a DRD.



Section 245A: Dividends Received Deduction
(“DRD”)
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Framework

• U.S. Shareholder: Expanded Section 951(b) definition — U.S. 
shareholder that owns by vote or value 10% of the stock of a foreign 
corporation, either directly, indirectly, or constructively, including 
attribution from foreign persons.

• Eligible foreign subsidiaries: Specified 10% owned foreign 
corporation is any foreign corporation (except for a passive foreign 
investment company (PFIC) that is not a controlled foreign corporation 
(CFC)) with respect to which any U.S. corporation is a U.S. 
shareholder.

• Eligible foreign-source earnings: ‘Foreign-source portion’ of a 
dividend is the portion of post-1986 undistributed earnings that is not 
attributable to effectively connected income (ECI) or dividends received 
from domestic corporation at least 80% owned by the foreign 
corporation.

• Foreign-source portion amount:

Dividend x (Undistributed Foreign Earnings ÷ Total Undistributed Earnings)



Section 245A: Dividends Received Deduction
(“DRD”)
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Framework

• Dividend received: The phrase ‘dividend received’ is intended to be 
interpreted broadly —

➢ Gain included in gross income as a dividend under Sections 1248(a) would 
constitute a dividend received for which the DRD may be available.

➢ Subpart F arising under Section 964(e) can also qualify (where a CFC sells 
the stock of a lower-tier foreign corporation held for more than one year).

➢ If a U.S. C corporation indirectly owns stock of a foreign corporation through 
a partnership and the U.S. C corporation would qualify for the DRD with 
respect to dividends from the foreign corporation if the U.S. C corporation 
owned such stock directly, the U.S. C corporation would be allowed a DRD 
with respect to its distributive share of the partnership’s dividend from the 
foreign corporation.

• DRD exclusions: DRD not be available for hybrid dividends (i.e., CFC payor
received a deduction). Hybrid dividends are fully taxable or treated as subpart F 
income.

• Disallowed foreign taxes paid: No foreign tax credit (or deduction) is 
permitted for any foreign taxes attributable to the excluded dividend.



Section 245A: Dividends Received Deduction
(“DRD”)
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Observations

• The proposal to repeal Section 956 for domestic corporations was not 

included in the final bill.

➢ Section 956 inclusions apply before the treatment of distributions is 

determined. Thus, for example, if a CFC all of whose stock is pledged to 

support debt of its U.S. corporate parent (a pledge of two-thirds of the 

voting stock of a CFC is deemed to be an investment in U.S. property 

under Section 956) has $100 of income that it distributes in the year 

earned, the U.S. parent would still be taxed on the $100 under Section 

956.



SECTION 965: 
ONE-TIME 
TRANSITION TAX
Tax Reform: Preview of the New International Tax Provisions



Section 965: One-Time Transition Tax
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Overview

• In order to level the playing field prior to the establishment of the DRD, U.S. shareholders 
will be required to pay a one-time transition tax on offshore earnings.

• Specifically, Section 965 requires that for the last taxable year beginning before January 1, 
2018, any U.S. shareholder of a specified foreign corporation (SFC) must include in its 
income, the pro rata share of the accumulated post-1986 deferred foreign income of 
the SFC.

• Subpart F inclusion is mechanism for mandatory inclusion.

Framework

• U.S. shareholder: Any U.S. person who owns (directly, indirectly, or constructively) at 

least 10% of a foreign corporation. 

➢ Corporations, individuals, partnerships, S corporations, trusts, and estates can all be 

U.S. shareholders, and, therefore, can all be subject to the one-time transition tax.

• SFCs include:

➢ Controlled foreign corporations (CFCs); and

➢ Any foreign corporation with at least one U.S. corporation which is a U.S. shareholder.



Section 965: One-Time Transition Tax
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Framework

• Accumulated post-1986 deferred foreign income means:  

➢ E&P accumulated in years beginning after December 31, 1986, (determined under 

Sections 964(a) and 986) but only during periods in which the foreign corporation was a 

SFC,

➢ without diminution by reason of any dividends distributed during the transition year 

other than dividends distributed to another SFC, but

➢ excluding effectively connected E&P and previously-taxed E&P (PTI).

• A SFC with positive E&P is a deferred foreign income corporation (DFIC).

• Deficits: In the case of a taxpayer that is a U.S. shareholder of at least one E&P deficit 

corporation and at least one DFIC, the amount includible in gross income can be reduced 

by the aggregate foreign E&P deficits, and deficits are determined in the aggregate and 

allocated to all DFICs.

➢ DFICs and deficit foreign subsidiaries are aggregated at a U.S. affiliated group level to 

determine the aggregate foreign deferred income.

➢ Under Section 965(b)(4)(A) any allocation of deficit becomes PTI to the DFIC, and 

increases the E&P of the deficit corporation (Section 965(b)(4)(B)).



Section 965: One-Time Transition Tax
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Framework

• Measurement: Deferred foreign income is determined as of November 2, 

2017 or December 31, 2017, whichever is greater.

• Deficits are taken into account as of November 2, 2017 only.

• Transition tax rates: 15.5% for cash and cash equivalents; 8% for the 

remainder.

• Participation exemption deduction: Tax rate is arrived at by use of a 

deduction from the Subpart F inclusion to achieve the appropriate effective 

tax rates.

• Foreign tax credits: Indirect foreign tax credits (FTCs) allowed, but reduced 

in proportion to the deduction allowed against the mandatory inclusion. 



Section 965: One-Time Transition Tax
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Framework

• Aggregate foreign cash position: The aggregate foreign cash 
position (AFCP) of a U.S. shareholder is the aggregate, over all 
SFCs, of the U.S. shareholder’s pro-rata share of the SFCs’ cash 
position.

• Measurement: As with E&P, the cash position is measured using 
different dates, and the AFCP taken into account is the larger of the 
U.S. shareholder’s pro-rata share of:

➢ The aggregate year-end “cash position” of each SFC measured 

on the close of the last taxable year beginning before January 1, 

2018; or

➢ The average of the cash position at the close of the two years 

ending prior to November 2, 2017.



Section 965: One-Time Transition Tax
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Framework

• Cash position of a SFC: The cash position of a SFC is made up 
of:

➢ cash,

➢ net accounts receivable,

➢ The fair market value of:

o property of a kind actively traded in an established financial market,

o commercial paper, certificates of deposit, government securities,

o foreign currency,

o short-term (< 1 year) obligations, and

o Derivative financial instruments, except for bona fide hedges (under 

the Subpart F rules) [per Notice 2018-07]



Section 965: One-Time Transition Tax
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Framework

• Payment of the transition tax: Election may be made (no later than the due date of the 
return of the U.S. shareholder reporting the Section 965 inclusion) to pay the Section 965 
transition tax in 8 yearly installments:

➢ 8% for the first 5 years,

➢ 15% in year 6,

➢ 20% in year 7, and

➢ 25% in year 8.

• Acceleration events for payment of remaining unpaid Section 965 transition tax:

➢ there is a failure to pay timely any required installment;

➢ there is a liquidation or sale of substantially all of the U.S. shareholder’s assets, 
including in a bankruptcy case;

➢ the U.S. shareholder ceases business; or

➢ any similar circumstances.

• No acceleration if sale of substantially all the assets of a taxpayer to a buyer if the buyer 
enters into an agreement with the Secretary agreeing to satisfy all future installments.



Section 965: One-Time Transition Tax
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Framework

• S corporations: Special rules exist for S corporation shareholders that 

would defer the one-time transition tax.

• S corporation shareholders may elect to postpone taxation until certain 

triggering events occur:

➢ conversion away from S corporation status, 

➢ sale of the assets of the S corporation or liquidation of the entity, or

➢ sale of shares in the S corporation.

o May still be able to defer taxation if buyer agrees to assume liability.

• S corporation must report the amount includible and provide a copy to its 

shareholders.

• Deferred tax must be reported annually by the S corporation’s shareholders.



SECTION 951A: 
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Tax Reform: Preview of the New International Tax Provisions



Section 951A: Global Intangible Low-Taxed Income 
(“GILTI”)

Overview

• Starting in the 2018 tax year, new Section 951A imposes a minimum tax on 10% U.S. 
shareholders (individuals, corporations, partnerships, trusts) of CFCs to the extent of such 
CFCs’ global intangible low taxed income (“GILTI”).

• The calculation of GILTI is based on a formula (provided on the next slide), that exempts 
from inclusion a deemed return (10%) on tangible assets and deems the residual income 
to be intangible income (whether or not that is actually the case) that is subject to current 
U.S. tax.

• U.S. C corporations are allowed to take a deduction on the GILTI amount (new Section 
250) and are entitled to a reduced foreign tax credit.

➢ The deduction is 50% of the GILTI amount (subject to TI limits). The 50% deduction is reduced 

to 37.5% for taxable years beginning after December 31, 2025.

➢ Coupled with the 21% tax rate for U.S. C corporations, the deduction results in an effective tax 

rate of 10.5% on GILTI for the years 2018 through 2025 and 13.125% starting in 2026.

➢ No residual U.S. tax is owed on GILTI inclusion provided foreign effective rate is 13.125% or 

higher (assuming no expense allocation).

• The inclusion of GILTI is generally treated in the same manner as Subpart F.
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Section 951A: Global Intangible Low-Taxed Income 
(“GILTI”)

GILTI Formula

GILTI = Net CFC Tested Income – [(10% x QBAI) – Net Interest Expense]

Net CFC Tested Income = ∑ CFC Tested Income – ∑ CFC Tested Loss

19

Net Deemed Tangible Return



Section 951A: Global Intangible Low-Taxed Income 
(“GILTI”)

Framework

• Net CFC tested income: The excess (if any) of the aggregate tested income of 

each CFC less the aggregate tested loss of each CFC.

➢ Tested income: Gross income of the CFC (with certain exceptions) less

deductions (including taxes) allocable to such gross income.

➢ Tested income exceptions: The following items are excluded from tested 

income —

o Effectively Connected Income

o Subpart F income

o Amounts excluded from subpart F income under Section 954(b)(4)’s high-tax 

exception

o Dividends received from certain related parties

o Foreign oil and gas extraction income

➢ Tested loss: Where allocable deductions (including taxes) exceed tested 

income of the CFC.20



Section 951A: Global Intangible Low-Taxed Income 
(“GILTI”)

Framework

• Qualified business asset investment (“QBAI”): Equals the CFC’s average 

aggregate adjusted bases for specified tangible property.

➢ Determined as of the close of each quarter of the taxable year.

➢ Adjusted basis is determined by using the alternative depreciation system under 

Section 168(g).

➢ Depreciation is allocated ratably to each day during the period in the taxable year to 

which such depreciation relates.

• Specified tangible property: Any tangible property used in the production of 

tested income.

➢ Must be used in a trade or business of the foreign corporation.

➢ A deduction under Section 167 (depreciation) must be allowable for such property.

➢ Multi-use property must be allocated to specified and non-specified property.

• Net Interest Expense: Interest expense less allocable interest income taken 

into account in determining net tested income.
21



Section 951A: Global Intangible Low-Taxed Income 
(“GILTI”)

Framework

• Deemed paid credits: A U.S. C corporation is deemed to have paid 

foreign income taxes equal to 80% of:

➢ Its inclusion percentage (its GILTI amount divided by aggregate 

tested income); multiplied by

➢The aggregate tested foreign income taxes (foreign income 

taxes paid by a CFC that are attributable to tested income taken 

into account by the U.S. C corporation).

➢GILTI tax credits are segregated into a separate foreign tax credit 

basket.

➢No carryforward or carryback available for excess credits.

• Section 78 gross-up: Equals 100% of deemed paid taxes.

22



Section 951A: Global Intangible Low-Taxed Income 
(“GILTI”)

Tax credit formulas

Deemed Paid Credits = 80% x __          _GILTI_           _ x

Section 78 Gross Up = 100% x __          _GILTI_           _ x

23
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Section 951A: Global Intangible Low-Taxed Income 
(“GILTI”)

Other rules

• Interest in partnership: A CFC that holds an interest in a partnership at the 
close of its taxable year will include as part of its QBAI, its distributive share of 
the partnership’s aggregate adjusted bases in tangible property.

• Regulations: The Treasury Department has broad authority to issue 
regulations or other guidance.

Planning

• Convert to a C Corporation: Consider whether converting to, or interposing a, 
U.S. C corporation is a sensible alternative.

• Make a Section 962 election: Section 962 allows an individual U.S. 
shareholder to claim an indirect tax credit under Section 960 by electing to be 
taxed at corporate income tax rates on Section 951(a) income only. By making 
this election, the individual U.S. shareholder may claim an indirect foreign tax 
credit for foreign taxes the CFC paid.

➢ Section 962 electing individuals would still be subject to the 20% haircut.

➢ The 50% GILTI deduction does not appear to be available for individuals electing 
to be treated as a C corporation.

24



SECTION 250: 
DEDUCTION FOR 
FOREIGN-DERIVED 
INTANGIBLE INCOME 
(“FDII”)
Tax Reform: Preview of the New International Tax Provisions



Section 250: Deduction for Foreign-Derived Intangible 
Income (“FDII”)

Overview

• New Section 250 combines two kinds of tax relief for U.S. C 

corporations:

➢A deduction depending on the corporation’s GILTI income 

inclusion; and

➢A deduction depending on the corporation’s foreign-derived 

intangible income (“FDII”).

o The deduction is 37.5% of the corporation's FDII amount (subject to TI limits). 

The 37.5% deduction is reduced to 21.875% for taxable years beginning after 

December 31, 2025.

o When combined with the 21% tax rate for U.S. C corporations, the effective 

U.S. tax rate on FDII is 13.125% for 2018 through 2025 and 16.406% starting 

in 2026.

26



Section 951A: Global Intangible Low-Taxed Income 
(“GILTI”)

FDII deduction formula

FDII = Deemed Intangible Income x Foreign-Derived Deduction Eligible Income

➢ Deduction Eligible Income = Gross Income – Exceptions – Allocable Deductions

➢ Deemed Intangible Income = Deduction Eligible Income – (10% x QBAI)

27

Deduction Eligible Income



Section 250: Deduction for Foreign-Derived Intangible 
Income (“FDII”)

Framework

• Deemed intangible income: The excess of a corporation’s “deduction eligible 
income” less its “deemed tangible income return.”

➢ The deemed tangible income return of the corporation equals 10% of the 
corporation’s QBAI calculated similarly as under GILTI rules.

• Deduction eligible income: The gross income of a corporation determined 
without regard to certain exceptions less deductions properly allocable to such 
gross income.

➢ Items excluded from gross income —

o Subpart F income

o GILTI income

o Financial services income

o Dividends from CFCs of the U.S. corporation

o Domestic oil and gas extraction income

o Foreign branch income

➢ Allocable deductions include taxes and interest.
28



Section 250: Deduction for Foreign-Derived Intangible 
Income (“FDII”)

Framework

• Foreign-derived deduction eligible income: Any deduction 

eligible income which is derived in connection with:

➢Property sold (or leased, licensed, or exchanged) to non U.S. 

persons for use, consumption, or disposition outside the U.S.; and

➢Services provided to any person, or with respect to property, 

located outside the U.S.

• Special rules apply to transactions that involve domestic 

intermediaries or related parties.

➢Many related-party transactions are likely to qualify if the property 

or services is for use by a third party outside the U.S.

29



Section 250: Deduction for Foreign-Derived Intangible 
Income (“FDII”)

30

FDII Example

Base Facts

Foreign

Customers

U.S.

Corp.

U.S.

Customers

$1,000

Revenue

$500

Revenue

U.S. Corp.

P&L

Sales of products for use in the U.S. 500.0         

Sales of products for use outside the U.S. 1,000.0      

Total deductiable eligible revenue 1,500.0      

COGS 300.0         

Gross profit 1,200.0      

Allocable deductions (including Interest) 100.0         

Potential FDII eligible income 1,100.0      

Other income / (deduction) for non-FDII eligible activities -                

Taxable income 1,100.0      

Qualified Business Asset Investments (QBAI) 500.0         



Section 250: Deduction for Foreign-Derived Intangible 
Income (“FDII”)
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FDII Example

Analysis

Gross income 1,200.0      

Less Subpart F income -               

Less GILTI income -               

Less Financial services income -               

Less Dividend received from CFC -               

Less Domestic oil and gas extraction income -               

Less foreign branch income -               

Adjusted Gross Income 1,200.0      

Less Allocable deductions 100.0         

DEI 1,100.0      A

QBAI 500.0         

Apply Routine Return Factor 10.0%

Less Interest expense included in allocable deductions w/o interest income -               

Routine Return 50.0           B

(DEI - (10% x QBAI)) 1,050.0      C = A - B

Step 1: Determine Deduction Eligible Income (DEI)

Step 2: Reduce by Routine Return

Step 3: Determined Deemed Intangible Income (DII)



Section 250: Deduction for Foreign-Derived Intangible 
Income (“FDII”)
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FDII Example

Analysis

Foreign revenue 1,000.0       

COGS 200.0          

Gross profit 800.0          

Allocable deductions 66.7            

FDDEI 733.3          D

FDDEI / DEI ratio 66.7% E = D / A

Determine initial FDII (DII x (FDDEI/DEI)) 700.0          

Less Limitation of FDII based on taxable income -               

FDII 700.0          

FDII Deduction factor 37.5%

FDII Deduction 262.5          

Step 5: Determine Foreign Derived Intangible Income (FDII)

Step 6: Determine FDII Deduction

Step 4: Determine Ratio of Foreign-derived deduction eligible income (FDDEI) to DEI



Section 250: Deduction for Foreign-Derived Intangible 
Income (“FDII”)
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FDII Example

Summary

Taxable income 1,100.0      

FDII Deduction 262.5         

Adjusted Taxable Income 837.5         

Tax Rate 21.0%

Total Tax 175.9         

U.S. Corp. ETR 15.989%
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SOURCING INCOME 
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Tax Reform: Preview of the New International Tax Provisions



Section 863(b): Sourcing Income from Sales of 
Inventory

Overview

• Old law: In determining the source of income for foreign tax credit 

purposes, up to 50% of the income from the sale of inventory property that 

is produced within the U.S. and sold outside the U.S. (or vice versa) may 

be treated as foreign-source income.

• New law: Income from inventory sales is sourced entirely based on the 

place of production. 

➢ If inventory property is produced within the U.S. and sold outside the 

U.S., sales income would be 100% U.S. source, even if title passage 

occurs elsewhere.

➢ If inventory property is produced partly within and partly without the U.S., 

income from the sales would be partly U.S. source and partly foreign 

source.

• Effective date: Taxable years beginning after December 31, 2017.
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EROSION AND ANTI-
ABUSE TAX (“BEAT”)
Tax Reform: Preview of the New International Tax Provisions



Section 59A: Base Erosion and Anti-Abuse Tax 
(“BEAT”)

Overview

• BEAT is an alternative tax computation.

• Applicable taxpayers that make excessive base erosion payments will be 
subject to a BEAT tax on modified taxable income.

• Applicable taxpayers are required to pay the greater of their regular tax 
liability or their BEAT tax liability.

➢ For taxable years beginning in 2018, the BEAT tax will be imposed at a rate 
of 5%.

➢ For taxable years beginning after December 31, 2018 but before January 1, 
2026, the BEAT tax will be imposed at a rate of 10%.

➢ For taxable years beginning after January 1, 2026, the BEAT tax will be 
imposed at a rate of 12.5%.

➢ The BEAT tax will be imposed on banks (as defined in Section 581) and 
registered securities dealers, as well as their affiliates, at a rate that is 1% 
higher than the applicable rate for other taxpayers.

37



Section 59A: Base Erosion and Anti-Abuse Tax 
(“BEAT”)

Framework

• Applicable taxpayer: A taxpayer that is a U.S. corporation (or a 

foreign corporation with effectively connected income) other than a 

RIC, REIT, or S corporation, with both of the following:

➢Average annual gross receipts of at least $500 million for the 

three-year period ending with the preceding taxable year; AND.

➢A base erosion percentage for the taxable year of at least 3% (or 

2% in the case of a bank or registered securities dealer). 

• Base erosion percentage: The aggregate amount of base erosion 

tax benefits divided by the aggregate amount of all allowable 

deductions (excluding NOL carryforwards, participation exemption 

deductions, and certain other deductions).
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Section 59A: Base Erosion and Anti-Abuse Tax 
(“BEAT”)

Framework

• Base erosion payment: Any amount paid or accrued by a corporation to a 
related foreign party, which results in a deduction (i.e., payments included 
in SG&A and below), including amounts paid or accrued to acquire 
depreciable or amortizable property. Base erosion payment does not
include —

➢ Payments for COGS, 

➢ Service payments charged at cost with no markup and eligible for the 
services cost method under U.S. transfer‐pricing rules, 

➢ Payments with respect to certain marked‐to‐market derivatives, or

➢ U.S.‐source payments subject to gross‐basis withholding and with respect to 
which the full amount of tax (i.e., 30%) has been withheld pursuant to 
Sections 1441 and 1442 of the Code (with a proration rule to the extent that 
the withholding tax rate is reduced pursuant to a treaty).

• Modified taxable income: The corporation’s taxable income 
recomputed to exclude the tax benefits arising from base erosion 
payments and NOLs attributable to base erosion payments.
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