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Introduction 
 

My name is Darla C. Stuckey and I am Senior Vice President, Policy & Advocacy, of the 
Society of Corporate Secretaries and Governance Professionals (the “Society”).  The Society is a 
professional association, founded in 1946, with over 3,000 members who serve more than 
1,500 public, private and non-profit organizations.  Our members seek to develop corporate 
governance policies and practices that support our boards to foster the interests of long term 
stockholders.  Our members generally are responsible for their companies’ compliance with 
the securities laws and regulations, corporate law, and stock exchange listing requirements.  
More than half of our members are from small and mid-cap companies.   

 
Background  
 
 The Subcommittee has asked for our testimony on the services provided by proxy 
advisory firms to shareholders and issuers to determine whether these entities are providing 
unbiased opinions and if conflicts of interest exist.  The Subcommittee has also asked for our 
views on the market power of proxy advisory firms, and their ability to promote agendas 
supported by narrow or single-issue shareholders.   
 

Beginning in the 1980s, regulators have pushed institutions to use their voting power, 
with limited regard for costs of voting from an informed fiduciary standpoint.  Major regulatory 
landmarks in this regulatory push include a Department of Labor (DOL) letter (the “Avon 
Letter”) in 1988, and 2003 SEC rules to require that every mutual fund and its investment 
adviser disclose “the policies and procedures that [they use] to determine how to vote 
proxies”.  The purpose of the SEC rules was to “encourage funds to vote their proxies in the 
best interests of shareholders” and to avoid conflicts of interest between those shareholders 
and the fund’s “investment adviser, principal underwriter, or certain of their affiliates.” 
 

Unfortunately, the rule became a classic case of unintended consequences.  Many 
institutional investors largely outsourced their shareholder voting policies to a proxy 
advisory industry that relies on . . . “one-size-fits-all” policies. . . . Instead of eliminating 
conflicts of interest, the rule simply shifted their source. Instead of encouraging funds to 
assume more responsibility for their proxy votes, the rule pushes them to assume less. 
Instead of providing informed, sensitive voting on proxies, the incentive has been to 
outsource decision making to two small organizations that most investors have never 
heard of. These two firms have emerged as the most powerful force in corporate 
governance in America today, shaping the way that mutual funds and other institutions 
cast votes on proxy questions posed by about 5,000 US public companies.1   

 

                                                 
1
  James K. Glassman and J. W. Verret, How To Fix Our Broken Proxy Advisory System, George Mason University, 

2013 at page 6. 
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I.     A SIGNIFICANT PERCENTAGE OF INVESTORS ARE INDIFFERENT TO VOTING AND THUS 

OUTSOURCE THEIR VOTE   

Shareholdings in public companies are increasingly held by individuals through mutual 
funds and other intermediaries who have the right, and obligation, to vote the shares held.   
For this reason there is an increasing lack of connection between beneficial ownership and 
voting decisions.  “Institutional investors vot[e] . . . portfolio company shares [by] delegate[ing] 
all but the most obvious economically related voting decisions to either an internal or external 
corporate governance team that is largely, or all too often totally, separate from the 
investment policy decision making team— in effect, a parallel universe of voting decision 
makers.”2  “Over the past decade, the SEC and Congress have increased regulation focused on 
institutional investors voting.  An explicit assumption in this regulation was that institutional 
investors would conduct the research necessary to vote in a manner that would maximize 
value for all firm shareholders. Unfortunately institutional investors face a classic free rider 
problem in conducting this research and may not have economic incentives to make such an 
investment.”3  
 

Reading and analyzing proxy statements is time consuming, requiring many hours of 
effort and analysis.  A portfolio manager or his or her in-house governance analysts would 
need to expend significant resources to review individually the proxy materials of each 
company his or her fund owns.  There are few investment managers who will allocate capital to 
voting decisions that they believe will not generate any return on investment.  In short, proxy 
voting, other than in a contested election or similar “bet the farm” type scenario, is simply not 
worth the cost.  A recent study titled Outsourcing Shareholder Voting to Proxy Advisory Firms, 
David F. Larcker and  Allan L. McCall, Graduate School of Business, Stanford University, and 
Gaizka Ormazabal, IESE Business School, University of Navarra (Draft May 10, 2013), makes this 
point:   
 

The important public policy issue in this setting is whether the payments made by 
institutional investors are sufficient for the proxy advisory firms to engage in costly 
research to develop “correct” governance recommendations from the perspective of 
firm shareholders.  If the institutional investors are only using the proxy advisor voting 
recommendations to meet their compliance requirement with the lowest cost, these 
payments will not compensate proxy advisors for conducting research that is necessary 
to determine appropriate corporate governance structures for individual firms.4   

 
Added to this is the collective action problem inherent in the current structure of the 

proxy voting system. Generally, institutional investors have little incentive to give sufficient 

                                                 
2
 Latham & Watkins, Future of Institutional Share Voting Revisited: A Fourth Paradigm, September 2011. See also, 

Nathan, Charles M. and Mehta, Parul, The Parallel Universes of Institutional Investing and Institutional Voting, April 
2, 2013 
3
 Larcker, David F., McCall, Allan L. and Ormazabal, Gaizka, Outsourcing Shareholder Voting to Proxy Advisory Firms, 

May 10, 2013at 43. 
4
 Larcker, McCall and Ormazabal at 3. 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&cad=rja&ved=0CC0QFjAA&url=http%3A%2F%2Fwww.lw.com%2FthoughtLeadership%2F4334-CorporateGovernanceCommentary-FutureofInstitutionalShareVotingRevisited-AFourthParadigm&ei=PIqsUeymGdLi4AP3toH4DA&usg=AFQjCNF8IL_vcXirnBe-ZH7rGMijViP2zw&sig2=dM8HrkhoYR6CV54noUr4Hg&bvm=bv.47244034,d.dmg
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1583507
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2101453
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time and resources to intelligent voting, since the investor knows that with a small ownership 
interest in the company, the fund’s vote will have limited direct impact at a company. (A fund 
investor that holds 1% of the vote seldom will change the outcome of a vote; those owning less 
of a company’s shares have even smaller direct impact.)  This dynamic creates downward 
pressure on the quality and thoroughness of analysis related to proxy votes, particularly those 
that have in the past been regarded as “routine” (e.g., election of directors in non-contested 
situations). As proxy voting in non-contested meetings has become more important, 
particularly with the advent of say-on-pay, this disconnect can result in damage to the long-
term interests of the company.   
 

Thus, outsourcing these reviews to proxy advisory firms is pragmatic and rational for 
institutional investors, many of which say they cannot analyze the hundreds of proxy 
statements for their portfolio companies, particularly given the ever-increasing length and 
complexity of such materials.5  Some investment managers openly tell issuers that they follow 
proxy advisory firm recommendations without questioning them, and without shame or 
embarrassment.  As one Society member notes:  “Many hedge funds that are in our top 25 
shareholders by holdings refuse to engage with us when we call because they say that they 
follow ISS recommendations.”  And, another Society member stated that “many mutual funds 
buy research from proxy advisory firms; certain firms are required to justify any vote that is 
NOT in accordance with the proxy advisory firm’ recommendations”.  Investment firms openly 
use proxy advisory firm reports as substitutes for the actual proxy statements (think Cliff’s 
Notes).  Proxy statements are subject to ‘34 Act and 10b5-1 liability.  Proxy advisory firm 
reports are not, yet they are being relied upon just as heavily, if not more so, by investors to 
make voting/investment decisions.  Furthermore, many investment managers do not even read 
the proxy advisory firm reports; in fact there is a “recommendation only” service from one 
provider that investors can purchase at a lower price that will nevertheless satisfy their 
compliance obligation.6  
 

Outside of a proxy fight context, proxy advisory firms tend to implement mechanical 
policies, including check-the-box approaches that clients can tweak in “custom policies” that 
still are severely constrained analytically. The proxy advisory firms have an interest in 
perpetuating the view that such check-the-box approach to proxy voting—a demand they can 
fill at low cost—is adequate.  We believe simple-minded voting algorithms may be an 
appropriate way to approach certain issues. But this method does not work well in what have 
become the dominant and most consequential proxy voting decisions in routine elections in 
the wake of various reforms enhancing shareholder power – election of directors, and 
executive compensation (through the advisory vote on pay).  
 

                                                 
5
 The Society understands that some of the very largest investment managers develop their own voting guidelines 

and use proxy firms to “supplement” their own evaluation of agenda items. This fact notwithstanding, the 
influence of the proxy advisory firms is substantial. 
6
 See Larcker, McCall and Ormazabal at 3.   

http://www.cliffsnotes.com/literature/w/war-and-peace/book-summary
http://www.cliffsnotes.com/literature/w/war-and-peace/book-summary
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II.   PROXY ADVISORY FIRMS ARE NOT REGULATED AND HAVE NO OVERSIGHT 
ACCOUNTABILITY FOR THEIR RECOMMENDATIONS 

As noted by the Securities and Exchange Commission (the “Commission” or the “SEC”) 
in its concept release, proxy advisory firms are one of the few participants in the proxy voting 
process that are not generally required to be registered or regulated by the SEC.  There is no 
accountability by proxy advisory firms even though, given the current structure of the proxy 
system, they control anywhere from 20-40% of the vote collectively on so-called “routine” 
matters at widely held companies.7   When proxy advisory firm recommendations come out, 
large blocks of votes are cast almost immediately in automated voting decisions. These ripple 
out both from clients that follow the main policy of each advisory firm, and those that have so-
called “custom policies” that are tweaked based on simplistic mechanical inputs. Proxy advisory 
firms are not beneficial owners of any company’s shares.  

Thus, the two largest proxy advisory firms each effectively control a portion of the vote 
that is much larger than the Schedule 13D threshold (5%), and even larger than the 10% 
affiliate status threshold, yet they are not subjected to any kind regulatory regime.  Proxy 
advisory firms may produce reports with material misstatements and omissions without any 
legal consequences for the proxy advisory firm.  One of the two dominant advisory firms, 
Institutional Shareholder Services (“ISS”), has registered as an investment advisor, but no other 
firm has.  Proxy advisory firm recommendations are tantamount to soliciting material in that 
they tell investors how to vote, but they are selectively disclosed only to paying customers and 
only sometimes to issuers.8  

Proxy advisory firms voting policies are also unregulated.  There is no regulatory regime 
that governs the manner in which these firms develop their policies or form the 
recommendations they make.   The policy development process at proxy advisory firms is not 
sufficiently transparent.9  It is not clear who actually participates in the process of policy 
development.  Although ISS provides companies with an opportunity to weigh in on their policy 
survey, the questions often are skewed,10 which create biased policies that seem to reflect 

                                                 
7
 We believe there is a trend towards greater voting independence of large mutual fund complexes, but a large 

number of smaller  investment managers (and some of the larger managers) continue to follow the proxy advisory 
firms closely, and sometimes without even reading the research.  
8
 We note that there are differences between ISS and other proxy advisory firms such as Glass Lewis.  We have 

tried to be specific in this letter, but the majority of the examples raised herein relate to ISS, primarily because of 
its dominant market share and our members’ interaction with ISS.  Importantly, we note that Glass Lewis only 
recently has begun to engage consistently with issuers and, for this reason, the interaction of the Society members 
with Glass Lewis as it relates to vote recommendations has been limited. 
9
 See  Stanford Closer Look Series (February 25, 2013) for a critique of the policy development process at ISS and 

Glass Lewis. 
10

 The questions too often are biased and the choice of responses are not appropriate for companies that complete 
the survey.  Society comment letters and other member comment letters explain the biases, the lack of 
transparency and the design flaws in ISS’s survey process.  For example, ISS asked this question in its 2011 Policy 
Survey with options for a “yes” or “no” response:  “In 2011, a handful of issuers required that, in order to call a 
special meeting, a shareholder or group of shareholders must hold the requisite ownership threshold in a net-long 
position. This requirement prevents shareholders seeking to call a special meeting from, for example, borrowing 
shares from another shareholder to satisfy the ownership criterion.  Does your organization find this restriction to 
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narrow agendas of certain types of investors.  Moreover, while ISS points to its survey as proof 
that their policies are representative, it appears that only a small number of investors respond 
to the surveys, and ISS has not recently provided information on the percentage of institutional 
clients responding.    

 
The rise of proxy advisory firms as intermediaries in the voting process has come 

directly from government regulation, with ISS establishing its market position in the years 
following the Avon letter, and Glass Lewis formed at the time of the SEC reforms.  Both firms 
have gained significant traction since then. As noted above, regulation from the SEC,11 well-
intentioned at the time, coupled with DOL pronouncements, have contributed to the belief for 
many funds that they are required to vote (which they aren’t) from a fiduciary perspective.  
Because of the position that the DOL and the SEC have taken, they have created an 
opportunity (the need) for proxy advisory firms.  The SEC, the DOL, and other agencies should 
revisit these interpretive positions.  

 
The Society believes that proxy advisory firms should be registered with the SEC. 

Moreover, if government regulation continues to put an onus on institutions to vote in nearly 
all cases, regardless of their direct economic interest, then the government also should provide 
some oversight to ensure that institutions are not simply taking a lowest-cost, lowest-common-
denominator approach that essentially shirks rather than embraces their fiduciary obligations.  
Voting has become more consequential in the life of companies, and with this comes a need 
for increased investor responsibility. 

 
 The SEC should reconsider whether proxy advisory firms should be exempt from the 

proxy solicitation rules (Exchange Act Rule 14a-2(b)(3)).  This would help ensure that fiduciary 
obligations of good faith and due care are properly carried out by all participants in the 
process.  Greater oversight of the entire proxy voting system would facilitate transparency, 
reduce conflicts of interest, and provide greater discipline in the way vote recommendations 
are determined, thereby ensuring that votes are cast in the financial best interests of the 
beneficial owners. 
 

Our concerns about the current proxy advisory firm business, along with our 
suggestions for potential improvements to the current model, are described below.  Our 
comments are organized as follows.  First, we describe the influence of proxy advisory firms. 
Second, we discuss the harm to the integrity of the vote as a result of proxy advisory firms’ 

                                                                                                                                                             
be sufficiently onerous to raise board responsiveness concerns?”  See also, Larcker, McCall, and Brian Tayan, “And 
Then A Miracle Happens!: How Do Proxy Advisory Firms Develop Their Voting Recommendations?”, Stanford Closer 
Look Series, February 25, 2013. 
11

 See, Proxy Voting by Investment Advisers, Investment Advisers Act Release No. IA-2106 (Jan. 31, 2003). 
However, the SEC did note that failure to vote would not mean breach of fiduciary duties.  It stated, “We do not 
suggest that an adviser that fails to vote every proxy would necessarily violate its fiduciary obligations.  There may 
even be times when refraining from voting a proxy is in the client’s best interest, such as when the adviser 
determines that the cost of voting the proxy exceeds the expected benefit to the client.  An adviser may not, 
however ignore or be negligent in fulfilling the obligation it has assumed to vote client proxies.” 
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factual inaccuracies, as well as the application of “one size fits all” policies applied without 
judgment about what is in the economic best interests of the shareholders of a particular 
company on a particular issue.  Third, we set forth suggested improvements in the procedures 
of proxy advisory firms to:  (i) increase transparency in the formulation of voting policies, (ii) 
mitigate the potential for factual mistakes, and (iii) give issuers more time to review voting 
recommendations and allow issuer comments on reports.  Finally we set out proposed 
regulation that would require SEC oversight of proxy advisory firms and require registered 
investment advisors to oversee the work of such firms to ensure accuracy and transparency. 
 
III. PROXY ADVISORY FIRMS HAVE SIGNIFICANT INFLUENCE ON VOTING OUTCOMES AND 

CORPORATE BEHAVIOR 
 

The influence of proxy advisory firms is no longer questioned.  Proxy advisory firms 
exert a significant influence on matters presented for shareholder votes.  Our Survey of Society 
members in 2010 indicated that 50% of respondents believe that at least 20% of their shares 
are voted in line with proxy advisory firm recommendations.  Asked differently, 82% of our 
respondents indicated that proxy advisory firms have a “material impact” (defined as 
influencing 10% or more) on the vote.  

 
As noted above, our members witness votes cast in line with proxy advisory firm 

recommendations immediately when the report and vote recommendations are distributed. 
For example, one of our Society members stated that one year when ISS was very late in 
releasing its report, the member’s company’s vote levels were similarly delayed but running 
96% in favor of directors.  When ISS did release the report, the company’s quorum increased 
from 24% to 37% (13%) within a day (the short time frame suggesting little independent 
deliberation by the funds using ISS) and the vote in favor of directors dropped to 80% following 
the ISS recommendation.   

 
Similarly, as noted in a comment letter from IBM12, in 2009 and 2010, an estimated 

13.5% and 11.9% of the total votes cast in each year for IBM’s annual meeting were cast in 
lock-step with ISS's recommendations within one business day after the release of ISS's report.  
For the previous five business days, no more than 0.20% and 0.27% of the total IBM votes were 
cast in any one day. “To put that into proper perspective, the IBM voting block essentially 
controlled by ISS has more influence on the voting results than IBM's largest shareholder.  
And this voting block is controlled by a proxy advisory firm that has no economic stake in the 
company and has not made meaningful public disclosures about its voting power, conflicts of 
interest or controls.”  To be clear, many companies believe that the ISS influence is far greater 
than the significant “one business day” impact noted above; however, that additional influence 
is difficult to quantify because institutional investors are not required to publicly disclose when 
they in essence “outsource” decision making over proxy matters to ISS or other third parties. 

 

                                                 
12

 International Business Machines, Comment Letter, Concept Release on the U.S. Proxy Season, October 15, 2010. 

http://www.sec.gov/comments/s7-14-10/s71410-84.pdf
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One Society member faced the same shareholder proposal in 2012 and 2013, 
advocating an independent chair.  In 2012, ISS supported the proposal, which received 39% 
support.  In 2013, ISS changed its position to oppose the proposal, which then received 19% 
support.  There had been no change in the company’s practices that would merit such a 
change; rather, a mechanistic and simple-minded trigger for the ISS policy caused a 20% swing 
in the vote. 
 

Another Society member stated this year that Glass Lewis controlled 8% of the vote 
which was evident from a recommendation made a against a proposal and the vote count 
coming in immediately following the issuance of the report.   
 

The influence of proxy advisory firms is reflected not only in voting totals. The threat of 
an “against” or “withhold” vote by a proxy advisory firm often causes companies to adopt 
practices in order to ensure that they will get the favorable vote.  Half of the Survey 
respondents noted that their companies have withdrawn or modified a proposal based on the 
expected voting recommendation of a proxy advisory firm and of those, 63% stated that the 
primary reason for the change or withdrawal was because they believed the adverse 
recommendation could materially impact the vote results.  
 

Corporate boards and committees spend an inordinate amount of time ensuring their 
policies and practices fall neatly within proxy advisory guidelines in order to avoid unfavorable 
vote recommendations these firms.  This is particularly the case with respect to decisions on 
executive compensation design, a key driver in the achievement of corporate success and long-
term shareholder return.13  Society members say that in considering executive compensation, 
directors increasingly ask, “What will ISS say?”  And evidence suggests that this influence does 
not enhance shareholder value. A recently published study found, “proxy advisory firms . . . 
induce the boards of directors to make compensation decisions that decrease shareholder 
value.” The authors write:   

 
We examine the shareholder value implications of outsourcing to proxy advisory firms 
on the recent requirement to implement Say-on-Pay. . . .  [W]e confirm that proxy 
advisory firm recommendations have a substantive impact on SOP voting outcomes. We 
also find that . . . a significant number of boards of directors change their compensation 
programs in the time period before the formal shareholder vote in a manner that better 
aligns compensation programs with the recommendation policies of proxy advisory 
firms. . . . We interpret our result as evidence that boards of directors change executive 
compensation plans in order to avoid a negative SOP recommendation by proxy 
advisory firms, and thereby increase the likelihood that the firm will not fail the vote (or 

                                                 
13

 In a recent survey conducted by The Conference Board, NASDAQ and the Stanford Rock Center for Corporate 
Governance, over 70% of the director and executive officer respondents indicated that their compensation 
programs were influenced by the policies of and/or guidance received from proxy advisory firms during their 
evaluation of say-on-pay.  The increase in the use of relative TSR over a 3-year time horizon as a performance 
metric is directly attributable to the methodology used by ISS to evaluate performance plan design.  
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will garner a sufficient level of positive votes). The stock market reaction to these 
compensation program changes is statistically negative. . . . [W]e believe the most . . . 
plausible conclusion is that the confluence of free rider problems in the voting decision, 
regulation of voting in institutional investors, and the decision by the SEC to regard 
proxy advisor policies as appropriate for purposes of institutional investor compliance 
with regulation has led to policies of proxy advisory firms that induce the boards of 
directors to make compensation decisions that decrease shareholder value.14   

 
As a result of the role proxy advisory firms play in formulating and establishing 

governance standards and the extent to which institutional fund managers follow those 
standards, proxy advisory firms have become the “de facto” arbiters of corporate governance 
practices.  The New York Stock Exchange (“NYSE”) Commission on Corporate Governance 
issued a report on September 23, 2010, that explicitly recognized the influence that proxy 
advisory firms have on the market.  The NYSE Commission on Corporate Governance also 
recommends that the SEC should “require [proxy advisory] firms to disclose the policies and 
methodologies that the firms use to formulate specific voting recommendations, as well as 
material conflicts of interest, and to hold themselves to a high degree of care, accuracy and 
fairness in dealing with both shareholders and companies by adhering to strict codes of 
conduct.”  
 
IV. PROXY ADVISORY FIRMS HARM THE INTEGRITY OF PROXY VOTING BECAUSE THEY ARE 

SUBJECT TO CONFLICTS OF INTEREST 

The Society believes that proxy advisory firm voting influence undermines the integrity of 
the voting system for a number of reasons:  (1) proxy advisory firms are subject to conflicts of 
interest; (2) proxy advisory firms make factual mistakes (sometimes material or egregious)  in 
their analysis, with the effect that their voting guidelines are erroneously applied to the 
company’s proposal and the voting recommendation is inaccurate; and (3) proxy advisory firms 
have no economic interest in the shares they vote and therefore have no economic interest in 
the outcome.  

 
Proxy advisory firms are subject to four types of conflicts of interest. The first occurs as 

a result of proxy advisory firms selling services to both institutional clients and issuers. The 
second conflict arises when proxy advisory firms make favorable recommendations on 
proposals submitted by their own investor clients. The third conflict stems from proxy advisory 
firms’ interest in recommending certain proposals that are likely to expand their influence and 
future market.  The fourth may arise when an owner of a proxy advisory firm takes a position 
on a proxy voting issue and the firm also issues a voting recommendation on that issue (this 
applies to Glass Lewis only). 
 
 A.  Proxy advisory firms offer services to both institutions and issuers 
 

                                                 
14

 Larcker, McCall and Ormazabal at 43-45. 
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Most notably, ISS provides advisory services to issuers on corporate governance 
structures or compensation plans, and then makes voting recommendations based on the 
same structures and plans on which it has advised.  Many Society members subscribe to ISS’s 
service in an effort to ensure they design compensation plans that will get a favorable 
recommendation from ISS.  Indeed, some Society members report that they believe they have 
no choice but to subscribe to ISS’s service in order to gain sufficient visibility into the ISS model 
to understand what will gain a favorable ISS recommendation.  
 

The Society is aware that ISS believes its consulting services are walled off from vote 
recommendation decisions.  Nevertheless, it appears that the consulting side uses the same 
compensation plan models that the analysts use when making voting recommendations. 
Accordingly, the Society does not believe this conflict can be adequately mitigated by “Chinese 
Wall” procedures between the consulting and voting sides of the business.   

 
It has long been the case that Glass Lewis does not offer services or advice to issuers.  

However, this year, we have been made aware that Equilar, a service provider with whom 
Glass Lewis has a financial relationship, is marketing its service to companies that receive a 
negative recommendation from Glass Lewis.  
 

One large-cap midwestern company member received a call from an Equilar sales 
representative two business days after Glass Lewis issued its report on the company which 
recommended against the say on pay proposal. The Equilar representative wanted to sell the 
company its consulting services so the company could learn more about the background of the 
Glass Lewis recommendation. The Society member asked about the basis for the number Glass 
Lewis had used for the CEO’s compensation for 2012, as its CEO changed and Glass Lewis had 
used a composite of the former CEO’s compensation and the new CEO’s compensation.  It was 
not clear to the company how Glass Lewis had derived the number since it was about 45% 
higher than the amount reported in the summary compensation table for the current CEO. The 
Equilar sales representative was unwilling to discuss the number unless the company agreed to 
subscribe to the service, which was about $30,000.  This same scenario was reported to us 
from other proxy solicitors and law firms.   

 
The Society is very concerned about the apparent conflict of interest.  As one member 

put it: “After all the years of GL criticizing ISS for taking consulting fees from corporate issuers, 
it seems that now they’ve adopted the same business model, except that the fees are 
laundered through Equilar.” 

 
The Society notes that its members increasingly engage with their shareholders on 

various corporate governance and compensation matters—indeed in the say-on-pay world, 
companies are compelled to do so. Shareholders do not charge for this consultation. The 
Society believes that proxy advisory firms who are acting as voting agents for the institutional 
investors have a conflict of interest in charging companies for consulting services that the 
institutional shareholders themselves are providing free of charge.  
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B.  Proxy advisory firms make recommendations on proposals submitted by their own 
investor clients 

 
Second, some proxy advisory firms make voting recommendations in favor of proposals 

that are being submitted by investors that are clients of the proxy advisory firm.  The Society 
believes that the only way to mitigate this conflict is to require the proxy advisory firm to 
specifically disclose in their voting recommendation that the subject proposal has been 
submitted by a client—and for the client to disclose to the company and the other 
shareholders as part of its proposal in the proxy statement that the client utilizes ISS.  We 
believe not having this information is harmful both to the other clients of ISS and to the 
company’s other shareholders because, without this information, they have no idea of the 
extent of, or types of, conflicts to which the proxy advisory firm is subject.  Corporate issuers 
and their shareholders have a right to know that they are  subjected to voting 
recommendations that have been  proposed and paid for by the proxy advisory firms’ clients. 
 

C.  Proxy Advisory Firms Have an Interest in Recommending Proposals that Sustain 
and Expand Demand for their Services  

 
Proxy advisory firms are in the business to make a profit.  For this reason they must 

keep their services relevant, and necessary.  This is clearer today since the say on pay vote has 
been mandated:  “As so many predicted when Say on Pay was being debated, the outcome of 
mandatory Say on Pay advisory votes will be the ascendency of the proxy advisory firms’ 
executive compensation models, whether or not the proxy advisors have any expertise or 
knowledge about executive compensation, whether or not their executive compensation 
metrics are well founded conceptually and fairly and accurately applied in practice and 
whether or not those metrics are at least more often than not applicable to specific companies 
facing specific issues in terms of management retention, management incentives and 
shareholder value creation.”15  

 
Therefore, proxy advisory firms will make recommendations that will increase demand 

for the services they or affiliated companies offer to the same institutional clients.  In such 
instances, the proxy advisory firm has a specific interest in the outcome of the vote on the 
issue. For example, annual—rather than tri-annual—say on pay  votes increase the frequency 
of  proxy voting for institutional investors, thereby increasing dependence on the proxy 
advisory firms.  As another example, MSCI, corporate parent of ISS, has an interest in 
generating demand for its environmental services; at the same time, ISS provides voting 
recommendations on shareholder proposals that advocate expanded environmental 
disclosures, such as the Global Reporting Initiative.   

 

                                                 
15

  Nathan, Charles, Barrall, James D.C. and Chung, Alice, Say on Pay 2011: Proxy Advisors on Course for Hegemony, 
New York Law Journal, November 28, 2011 
 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&cad=rja&ved=0CDAQFjAA&url=http%3A%2F%2Fwww.lw.com%2Fupload%2FpubContent%2F_pdf%2Fpub4467_1.pdf&ei=TJKsUZywMsfc4AODpoC4Bw&usg=AFQjCNFaAJmQD1XIPjrOompiThX40OVlPw&sig2=QBzm8xQyoDL9DbCgPejmBQ&bvm=bv.47244034,d.dmg
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Furthermore, ISS 2012 voting policies for 2012 “make clear that ISS views a favorable 
vote of less than 70% as an indication of sufficient investor concern with a company’s executive 
pay policies to require that either the company take what ISS considers appropriate corrective 
action or face a potential withhold vote recommendation for some or the company’s directors. 
In the ISS Say on Pay universe, the new 50% passing grade for Say on Pay is now 70%.”16 

 
This is troubling when ISS alone has the ability to sway about 20% of the average 

company’s vote (and Glass Lewis about 10%).  A negative recommendation in year one can 
result in a forgone conclusion that in year two, it may take action against your board.  Because 
they control 30%, they can recommend against say on pay and then withhold against a board 
the following year.  Also, it sometimes happens that Glass Lewis recommends against a director 
with a low vote the previous year, when in fact that low vote was due to ISS against 
recommendations.  
 

D.  Glass Lewis is owned by an Investor That May Take a Position on a Matter for 
which it then Makes a Recommendation 
 
There can be an appearance of a conflict of interest on the part of Glass Lewis because 

it is owned by an investor, the Ontario Teachers’ Pension Plan, which itself engages in activism 
and takes positions in some proxy fights.  While there is no evidence that OTPP exerts pressure 
on Glass Lewis to recommend in favor of its own agenda, the appearance of a potential conflict 
remains.  This should be mitigated.   

 
V. PROXY ADVISORY FIRMS HARM THE INTEGRITY OF PROXY VOTING BECAUSE THEY TAKE A 

“ONE SIZE FITS ALL APPROACH”  

Proxy advisory firms often do not take into account the specific circumstances of the 
issuer, but instead follow a one-size-fits-all approach to their vote recommendations. Society 
members have reported situations where the proxy advisory firm recommended against a 
governance practice that had been approved in a prior vote by the company’s shareholders--
thus disregarding the will of shareholders.   As a corollary, proxy advisory firms do not base 
their recommendations on empirical evidence of what is beneficial to the capital markets or 
industry. 
 

VI.  PROXY ADVISORY FIRMS HARM THE INTEGRITY OF PROXY VOTING BECAUSE THEIR 

REPORTS REGULARLY CONTAIN FACTUAL INACCURACIES AND GROSS ANALYTICAL ERRORS  

One of the major factors undermining integrity in the proxy voting system is that the 
recommendations of proxy advisory firms are at times based on mistakes of fact or gross 
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analytical errors where the drafters of the reports “just don’t get it.”17  Because the services do 
not release their proxy reports publicly except for high fees, even after the annual meeting is 
concluded, and because they place strict limits on sharing of reports, it is difficult to be precise 
on the quantity of misinformation and clearly poor analysis produced by the firms.  The 
Society’s 2010 survey results indicate that 65% of the respondents experienced--at least once--
a vote recommendation based on materially inaccurate or incomplete information, or where 
the proxy advisory firm reported as fact information that was incorrect or incomplete.   One 
quarter of those respondents experienced inaccurate or incomplete information on several 
occasions.  For the respondents who found inaccurate information in a vote report, the proxy 
advisory firm did not correct the mistake 57% of the time.  Furthermore, in 44% of the 
instances where issuers found mistakes the proxy advisory firm reviewed its recommendations 
but was unwilling to change the recommendation or factual assertion.  In another 22% of the 
instances where issuers found mistakes, the proxy advisory firm was unwilling to reconsider 
the recommendation at all.  

 
 This lack of accuracy harms both issuers and investors.  Some Society members have 

informed us that in several instances their institutional investors were unaware of a mistake in 
a proxy advisory firm report or recommendation and stated to the issuer in private that had 
they known otherwise, their own votes would have been different.  Other Society members 
from small or mid cap companies do not receive proxy advisory firm reports at all, and cannot 
begin to assess the basis upon which votes may have been made by their institutional 
investors.  Moreover, Glass Lewis does not make its vote recommendations available to issuers 
at all—so issuers have no idea when there are mistakes in a report unless their institutional 
shareholders or proxy solicitors inform them.  At the very least, proxy recommendation reports 
should be provided to all issuers in advance to enable the issuer to check the factual accuracy of 
the report. Votes that are not based on actual facts are not informed votes.   
 

The Society believes that mistakes are made because the procedures utilized by proxy 
advisory firms are inadequate and not subject to review.  We believe this is largely a cost and 
resource issue.  Issuers note that the staff at proxy advisory firms seem overwhelmed during 
proxy season and do not appear to spend the appropriate time reviewing the issues in the 
context of the specific company nor in engaging in substantive dialogue with the issuer to 
discuss concerns they may have regarding a proposal.  Moreover, much of the staff at proxy 
advisory firms appears to be junior, poorly paid in comparison with their investment manager 
clients, and to have limited experience.   

 
To illustrate the many concerns Society members have about the processes utilized by 

proxy advisory firms, we have collected a number of examples from our members, which are 
reflected (anonymously) in the Appendix to the Society’s comment letter to the SEC in 
response to the Concept Release.  The concerns fall into the following general categories: 
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Insufficient Time to Review and Comment 
 

In the minority of situations in which a proxy advisory firm offers an issuer an 
opportunity to review its draft report, the review period is very short  (sometimes less than 24 
hours). For example, one Society member reported:  “This year ISS gave us 17 hours to review 
and respond to their report on us this year, and 7 of those hours were between the hours of 
midnight on a Sunday and 7 am on a Monday.”  In several instances, ISS delivered the report 
immediately before Easter Sunday and required the issuer to respond that Monday.  
 
No Possibility for Review at All 
 

ISS does not permit most firms (any company not in the S&P 500 index) to review its 
reports before issuance.   

 
Glass Lewis will not provide reports to any issuer (or otherwise engage with them 

except in limited, typically off-season, situations. ) Companies that hire proxy solicitors usually 
get the report from their solicitor after Glass Lewis has distributed it to investors.  
Alternatively, companies can pay a fee of either $3,500 or $5,000 for its own report.   

 
This year, the access to Glass Lewis reports has become even more difficult and costly.  

Proxy solicitors have been told that their under the revised terms of the subscription license 
they can read their clients the reports over the phone, but they can’t share copies of the 
reports with their clients.  Instead, Glass Lewis apparently expects issuers to either buy their 
own report, or use the Equilar “Governance Center” service that permits modeling and access 
to Glass Lewis reports at a cost of up to $30,000.  
 
Infrequent Correction of Factual Errors by the Proxy Advisory Firm 
 

Even when the issuer points out factual errors upon which the recommendation is 
based, proxy advisory firms do not always correct the errors – much less change the 
recommendation.  Thus, one Society member reported in 2010 that its report from ISS 
calculated its CEO’s compensation as cash plus a “Guaranteed Bonus” when the CEO did not 
receive any guaranteed bonus.  When the issue was raised to ISS, the analyst said that this 
metric was "hard-coded" and could not be changed. 

 
More recently, ISS and Glass Lewis have both been more receptive to change factual 

errors, but only when the companies know about the errors and have time to correct them.  
Many times it is very late in the voting process.  And again, for the small and mid-cap 
companies that do not see reports in advance and may not use proxy solicitors, the time 
between discovery of error and the company meeting can be very short to nil, if at all.  
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Comparison to Irrelevant or Misleading Peer Groups 
 

Inappropriate peer groups used by proxy advisory firms has been one of the most 
prevalent problems in recent years.  Peer groups figure strongly in the two major proxy 
advisory firm’s analysis of compensation issues, particularly say on pay.  Both firms decline to 
use company peer groups, or to begin with those peer groups and subject them to critical 
analysis.  Instead, they use less-costly approaches in assigning peer groups to all companies on 
a formulaic basis. 

 
Both firms have changed their methodologies in the last year, at least in part in 

response to criticism.  In both cases, there appears to be improvement, but in the case of ISS 
the improvement appears to be limited and its application remains unclear. For example, 
Apache Corp. in a supplemental filing states that ISS chose a peer group that included nine 
additional companies, none of which are in the oil and gas exploration and production business 
and are “essentially opposite parts of the energy sector, [and] the majority of them are 
significantly smaller than” Apache.  Even worse, one of the ISS peers had a CEO who worked 
only six months rather than a year, but ISS failed to annualize the compensation.    
 
Failure to Change Recommendations after “corrections” 
 

One company noted in a supplemental filing that one of their directors was a member 
of a law firm.  Their initial proxy disclosed that the law firm had done business with the 
company, but did not disclose the amount of fees involved as it was a minimal amount 
($9,000).  ISS recommended investors withhold support for the director.  The company called 
ISS and explained that $9,000 was an immaterial amount.  ISS told them if the amount was not 
disclosed, they assumed it was a conflict.  The company then filed an amendment to proxy 
disclosing the amount.  Nevertheless, ISS did not change the withhold recommendation.  All of 
this happened within a very short time frame since the company is not an S&P 500 company 
and does not get an advance copy of ISS report.  While the director was ultimately elected, the 
company had to incur the expense to deal with ISS recommendation, which turned out to be 
wasted effort. 

 
Misapplication of State law 

 
ISS does not always apply a company’s applicable state law to its voting 

recommendations or procedures.  For example, when ISS counts votes on shareholder 
proposals, it does not count abstentions.  Yet, state law governs how votes must be counted. 
 Shareholders can vote for, against, or abstain, on shareholder proposals. Many investors 
"abstain" and this often means they do not support the proposal, yet the abstentions are not 
counted by ISS.  The result is that a proposal will "pass" under ISS's standard but not under 
state law (e.g. Delaware).  We think the “votes cast” threshold should include abstentions in 
the denominator, which would make it consistent with the Delaware standard. Even for 
proposals that are only advisory, the state law should trump an arbitrary standard set by a 
proxy advisory firm. ISS’s policies should be consistent with the applicable law governing 
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shareholder rights.  Not counting abstentions tips the scale to more shareholder proposals 
"passing."  This is important particularly because ISS has indicated that beginning next year it 
will take action against directors if a shareholder proposal "passes" and the company does not 
enact the proposal as ISS seems fit.  In effect, they could be withholding support for a director 
even though a majority of the shareholders have not indicated their support for the prior 
year’s proposal. 

 
VII.  PROXY ADVISORY FIRMS HAVE NO ECONOMIC INTEREST IN THE OUTCOME OF THE 

VOTES THAT THEY RECOMMEND 
 

Proxy advisory firms do not have an economic interest in the companies in which they 
are making voting recommendations. The delegation by investment advisors of their vote to 
proxy advisory firms has resulted in a divorce between the persons who make the investment 
decision and the persons who exercise the vote. This gap makes clear that, as the proxy voting 
system currently operates, voting recommendations may bear no relation to the economic 
performance of the company—and therefore, such voting recommendations may not, in fact, 
improve the performance of a company.  
 

Because proxy advisory firms do not need to take into consideration the economic 
consequences of their recommendations, they do not feel compelled to specifically tailor their 
recommendations to the particular facts and circumstances of each issuer—and this, in turn 
only encourages the “one size fits all” approach currently seen in proxy advisory firm 
recommendations.  

 
Thus, the fact that investment managers (with fiduciary duties) can rely on proxy 

advisory firms (with no fiduciary duties) not only to make voting recommendations—but also 
to effect the vote itself—is a disconnect in the current system that must be remedied.  As 
further discussed below, we believe persons with the economic and fiduciary responsibilities of 
share ownership need to exercise more responsibility in decision-making with respect to the 
voting process.   
 
VIII.   PROXY ADVISORY FIRMS SHOULD BE REQUIRED TO IMPROVE THEIR PROCEDURES 
 

Proxy advisory firms should be required to change certain of their current procedures. 
The Society respectfully requests that proxy advisory firms be required to: 

 

 Establish procedures to manage conflicts of interest, and specifically disclose in their 
reports any and all conflicts of interest with the subject of their recommendation 
(e.g., as discussed above, by noting their relationship with proponents of the 
proposal) 

 

 Disclose the methodologies, guidelines, assumptions or rationales used in making 
their recommendations, including discussion as to whether the proxy advisory firm’s 
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methodology is a “generic methodology” applied to all issuers (i.e., is not specific to 
the facts and circumstance of a particular issuer) 

 

 Disclose the processes used to gather their information, including how their 
reviewers are trained; the number of  companies each analyst reviews within a 
given time frame;  and whether or not the recommendations go through a “second 
review” process by a more senior manager  

 

 Provide ALL companies the reports in advance with at least 3 business days to 
review draft reports prior to their release to investors 

 

 Disclose the processes, if any, the proxy advisory firm has established to discuss 
their recommendations with an issuer prior to their release; and disclose whether 
the firm has an “appeals” process if the issuer disagrees with the recommendation 

 

 Include in their reports any response by the issuer regarding any factual matters or 
items the issuer has contested (we note this recommendation is also endorsed by 
the NYSE Commission on Corporate Governance), and include whether the issuer 
invoked an “appeal” of the recommendation (if the proxy advisory firm has such a 
process) and whether the proxy advisory firm revised its recommendation as a 
result  

 

 Report to the SEC at the end of each proxy season the number of incidents where 
issuers took exception to the factual statements contained in the  proxy advisors’ 
reports or appealed the  recommendation of the proxy advisory firm 

 

 Disclose their executive compensation models and standards so that issuers do not 
need to purchase consulting services from a proxy advisory firm in order to 
determine if it will get a favorable recommendation on a stock plan 

 
The purpose of these disclosures and procedures is intended to make the processes and 

methodologies utilized by the proxy advisory firm more transparent, accountable and reliable. 
The goal is to ensure that proxy advisory firm recommendations are undertaken with more 
care, accuracy and fairness.   
 
IX.  INVESTMENT ADVISORS AND PROXY ADVISORY FIRMS SHOULD BE SUBJECT TO STRICTER 

REGULATION 
 

Investment advisors and other fiduciaries, such as pension plans, have a fiduciary duty 
to vote the shares they hold on behalf of their beneficiaries.  As noted above, because of the 
volume of proxies needed to be voted each season, most investment managers outsource their 
voting responsibilities to proxy advisory firms.  However, these proxy advisory firms are 
generally not required to also be registered with the SEC and, as they have no fiduciary duties 
to the shareholders on whose behalf they are making voting decisions, they have no 
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responsibility to take into consideration how their recommendation will affect the economic 
value of the company’s shares they are voting.   
 

The Society believes that both investment advisors and proxy advisory firms must have 
an affirmative obligation to ensure that vote recommendations are based on accurate facts, 
are given by providers free from conflicts of interest, and are in the best interests of 
shareholders.  While conflicts of interest may be mitigated by “Chinese Wall” procedures and 
adequate disclosure by both the investment advisor and the proxy advisory firm, issues such as 
lack of accuracy and accountability, which are largely resource issues, are rooted in the 
economics of how proxy advisory firms are compensated for their services. The Society 
supports proxy advisory firms having adequate staffing to enable them to undertake a 
thorough review of the specific facts and circumstances of individual companies-- rather than 
merely following formulas and general guidelines.  The Society believes, however, that without 
adequate and appropriate SEC regulation of proxy advisory services, there is no incentive for 
proxy advisory firms or the investment managers that hire them to provide the necessary 
resources to the system to ensure that vote recommendations are accurate and responsible.  
 

A.  All Proxy Advisory Firms should be required to register as Investment Advisors 
 

An initial recommendation to improving the quality of the proxy voting system would 
be to require proxy advisory firms to become registered investment advisors.  In this way, the 
practices and procedures of such firms would be subject to SEC examination. These 
examinations, we believe, would provide additional discipline and accountability to the system. 
Once registered, proxy advisory firms would need to establish to an oversight authority that 
they are following their procedures and would need to provide factual support for the bases of 
their disclosures (enhanced, as suggested above).  

 
 However, the Society is not confident that registration of proxy advisory firms, in and 

of itself, will solve the issues noted above, particularly the “one-size-fits-all” approach now 
generally taken by proxy advisory firms with respect to their recommendations and votes.  The 
Society notes, for example, that ISS is currently registered under the  Investment Advisors Act 
of 1940, and it is not required to perform, as part of its services, an analysis of how each 
proposal for which it is giving a vote recommendation will or will not benefit the company’s 
shareholders  from an economic point of view.  We therefore believe registration of proxy 
advisory firms is just the first step needed to correct the current system. 
 

B.  The Special Treatment under the Proxy Solicitation Rules that Proxy Advisory Firms 
Now Enjoy is Untenable 

 
The SEC should consider whether proxy advisory firms should also be brought within 

the regulatory constraints of the proxy rules themselves, through a requirement to file their 
recommendations as soliciting material.  Many members of the Society believe that the vote 
recommendation is tantamount to soliciting a proxy.  And while the proxy advisory firms may 
characterize their reports as “opinions,” the fact that they issue recommendations on how to 
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vote a particular item is no different than if a retail shareholder’s broker gave a similar 
recommendation on how to vote. 

   
The exemption currently available to the proxy advisory firms under Rule 14a-2(b)(3) is 

therefore inappropriate as applied to their business model.  They characterize themselves as 
being in the business of giving individualized advice to those investors who subscribe to their 
services; however this is not true in practice since the recommendations have broad influence.   
The proxy advisory firms are able to function like they do because the market listens to them; 
Proxy advisory firm recommendations can move markets, especially in hotly contested votes, 
like proxy fights and mergers/acquisitions.  Therefore, having made themselves an integral part 
of the proxy voting process, they should be required to abide by the same rules as all the other 
participants.18 
 

C.   Investment Advisors Relying on Proxy Advisory Firms Should Oversee Their 
Recommendations and Analysis 

 
In addition to the registration of proxy advisory firms, any investment advisor or other 

fiduciary that relies upon or uses a proxy advisory firm should be required to exercise 
appropriate oversight of the proxy advisory firm and its recommendations.  The entity that has 
fiduciary duties to its clients (who are the beneficial owners of the issuer’s stock) should, at a 
minimum, ensure that the proxy advisory firm (who in fact is acting as the investment 
manager’s agent) has processes and procedures in place that are responsible, auditable, 
accountable and transparent with respect to its voting recommendations.  

 
We therefore propose that the proxy advisory firm that is used by an investment 

manager be audited periodically by the investment manager to assess the quality of the votes 
cast on its behalf, including ensuring that the votes cast were consistent with the policies of the 
institutional advisor/fiduciary (if different from the proxy advisory firm). 

 
In addition, each investment manager or other fiduciary that utilizes the services of a 

proxy advisory firm should be required to disclose to its clients:  (i) the name(s) of the proxy 
advisory firm it has engaged, and (ii)  the extent to which the investment advisor/fiduciary has 
followed or not followed the recommendations of the proxy advisory firm. 

 
Most importantly, we would propose that each investment manager or other fiduciary 

that utilizes the services of a proxy advisory firm be required to establish procedures to ensure 
that by following the voting recommendation of the proxy advisory firm with respect to a 
particular company, the investment manager was acting in the best economic interests of the 
shareholders of such company. Only in this way will the total disconnect that currently exists 
between those who manage the economics of share ownership and those who determine the 
vote associated with share ownership be addressed and corrected.   
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The purpose of the procedures and disclosures suggested above is not intended to limit 

the ability of investment managers and other fiduciaries in retaining the services or proxy 
advisory firms.  Rather, the additional procedures being proposed are intended to provide 
discipline, accountability  and oversight for the process by which proxy advisory firms develop 
and vote their recommendations, and the additional disclosures being proposed  are intended 
to provide appropriate and necessary information to the relevant stakeholders (issuers and 
their shareholders, fund participants of investment managers, and clients of proxy advisory 
firms) of these processes and of any conflicts of interest that may exist between participants in 
the process.  

 
The processes and disclosures proposed above may become more applicable in light of 

regulations  proposed on October 21, 2010 by the Department of Labor which, if adopted, 
would substantially broaden the definition of the term “fiduciary” under the Employee 
Retirement Income Security Act of 1974 (“ERISA”).  One result of the broadened definition may 
be the inclusion within such term of proxy advisory firms, which firms would then become 
subject to the rigorous standards of conduct with which plan fiduciaries are charged under 
ERISA.  Even if proxy advisory firms are not themselves brought within the definition of 
“fiduciary” under the proposed regulations, it is clear from the Preamble of the proposed rules 
that the DOL views investment advice as advice relating to “other property of the plan” 
including “advice and recommendations as to the exercise of rights appurtenant to shares of 
stock (e.g., voting proxies).”19 We note that this rule proposal was withdrawn and is expected 
be re-proposed this year.  

 
Consistent with the DOL’s views as articulated in the proposed rules, the Society 

believes it is clear that investment managers need to be more responsible and take a more 
active role in supervising the voting recommendations of proxy advisory firms. Investment 
managers have a fiduciary duty to be able to demonstrate that the vote cast in respect of a 
particular proposal for a particular company supports and helps maximize the economic value 
of the shares being voted.  Only in this way will the disconnect between economic and voting 
power that currently exists in the proxy voting system be remedied.  
 
Summary 
 

As stated so aptly by Larcker, McCall and Ormazabal above:  “The obvious question that 
remains to be answered is whether or not the confluence of government regulations, the 
outsourcing of recommendations the proxy advisory industry, and responses by boards of 
directors to these recommendations, produces an increase in shareholder value as anticipated 
by government regulators (SEC, 2003).”20   We believe that the answer is no. But with 
appropriate oversight of proxy advisory firms, through additional regulation of both the firms 
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and the investment managers that engage them, the system will be significantly improved, 
more transparent, and more accountable.  
 
    We appreciate the opportunity to give testimony and would be happy to provide you 
with further information to the extent you would find it useful. 



 - 22 - 

Citations and Sources 
 
Department of Labor Employee Benefits Security Administration, Federal Register, Vol. 75, No. 204, Oct. 
22, 2010, to be re-proposed 
 
Glassman, James K. and Verret, J. W., How To Fix Our Broken Proxy Advisory System, George Mason 
University, 2013 
 
International Business Machines, Comment Letter, Concept Release on the U.S. Proxy Season, October 
15, 2010 
 
Larcker, David F., McCall, Allan L. and Tayan, Brian, And Then a Miracle Happens: How Do Proxy Advisory 
Firms Develop Their Voting Recommendations?, Stanford University Rock Center Closer Look Series, 
February 25, 2013 
 
Larcker, David F., McCall, Allan L. and Ormazabal, Gaizka, Outsourcing Shareholder Voting to Proxy 
Advisory Firms, May 10, 2013 
 
Latham & Watkins, Future of Institutional Share Voting Revisited: A Fourth Paradigm, September 2011 
 
Nathan, Charles (RLM Finsbury), Debunking Myths about Activist Investors, Harvard Law School 
Corporate Governance Blog, March 15, 2013   
 
Nathan, Charles, Barrall, James D.C. and Chung, Alice, Say on Pay 2011: Proxy Advisors on Course for 
Hegemony, New York Law Journal, November 28, 2011 
 
Nathan, Charles M. and Mehta, Parul, The Parallel Universes of Institutional Investing and Institutional 
Voting, April 2, 2013 
 
Securities and Exchange Commission, Final Rules: Proxy Voting by Investment Advisors, January 31, 2013 
 
Society of Corporate Secretaries and Governance Professionals, Comment Letter: Concept Release on 
the U.S. Proxy System, File No. S7-14-10 Proxy Advisory Firms (Section V), December 27, 2010 
 
Wachtell, Lipton, Rosen & Katz, Comment Letter to SEC RE: Concept Release on the US Proxy System 
(Release No. 34-62495: IA-3052; IC-29340), October 19, 2010 

 
 

 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=3&cad=rja&ved=0CDUQFjAC&url=https%3A%2F%2Fwebapps.dol.gov%2FFederalRegister%2FPdfDisplay.aspx%3FDocId%3D24328&ei=-pSsUazLI8T94AOs2YCYDg&usg=AFQjCNFcnWSESorgEYO2Z1Ex0qBhe2JQRw&sig2=ntd9stOyj4BMQZOn-5r2Dg&bvm=bv.47244034,d.dmg
http://mercatus.org/publication/how-fix-our-broken-proxy-advisory-system
http://www.sec.gov/comments/s7-14-10/s71410-84.pdf
http://www.stanford.edu/group/gsb_corpgov/cgi-bin/blog/?p=3973
http://www.stanford.edu/group/gsb_corpgov/cgi-bin/blog/?p=3973
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2101453
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2101453
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&cad=rja&ved=0CC0QFjAA&url=http%3A%2F%2Fwww.lw.com%2FthoughtLeadership%2F4334-CorporateGovernanceCommentary-FutureofInstitutionalShareVotingRevisited-AFourthParadigm&ei=PIqsUeymGdLi4AP3toH4DA&usg=AFQjCNF8IL_vcXirnBe-ZH7rGMijViP2zw&sig2=dM8HrkhoYR6CV54noUr4Hg&bvm=bv.47244034,d.dmg
http://blogs.law.harvard.edu/corpgov/2013/03/15/debunking-myths-about-activist-investors/#more-41675
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&cad=rja&ved=0CDAQFjAA&url=http%3A%2F%2Fwww.lw.com%2Fupload%2FpubContent%2F_pdf%2Fpub4467_1.pdf&ei=TJKsUZywMsfc4AODpoC4Bw&usg=AFQjCNFaAJmQD1XIPjrOompiThX40OVlPw&sig2=QBzm8xQyoDL9DbCgPejmBQ&bvm=bv.47244034,d.dmg
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&cad=rja&ved=0CDAQFjAA&url=http%3A%2F%2Fwww.lw.com%2Fupload%2FpubContent%2F_pdf%2Fpub4467_1.pdf&ei=TJKsUZywMsfc4AODpoC4Bw&usg=AFQjCNFaAJmQD1XIPjrOompiThX40OVlPw&sig2=QBzm8xQyoDL9DbCgPejmBQ&bvm=bv.47244034,d.dmg
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1583507
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1583507
http://www.sec.gov/rules/final/ia-2106.htm
http://connect.governanceprofessionals.org/HigherLogic/System/DownloadDocument.ashx?DocumentKey=e6304cdf-369d-4441-8bee-7255ac17b208&DocUrl=https%3a%2f%2fhigherlogicdownload.s3.amazonaws.com%2fGOVERNANCEPROFESSIONALS%2fComment%2520Letter%2520to%2520SEC%2520on%2520U.S.%2520Proxy%2520System.pdf%3fAWSAccessKeyId%3dAKIAJH5D4I4FWRALBOUA%26Expires%3d1370268041%26Signature%3dprI4HSFcuKs03H%252Blvw47PrR%252FIKg%253D
http://connect.governanceprofessionals.org/HigherLogic/System/DownloadDocument.ashx?DocumentKey=e6304cdf-369d-4441-8bee-7255ac17b208&DocUrl=https%3a%2f%2fhigherlogicdownload.s3.amazonaws.com%2fGOVERNANCEPROFESSIONALS%2fComment%2520Letter%2520to%2520SEC%2520on%2520U.S.%2520Proxy%2520System.pdf%3fAWSAccessKeyId%3dAKIAJH5D4I4FWRALBOUA%26Expires%3d1370268041%26Signature%3dprI4HSFcuKs03H%252Blvw47PrR%252FIKg%253D
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=2&cad=rja&ved=0CDUQFjAB&url=http%3A%2F%2Fwww.wlrk.com%2Fwebdocs%2Fwlrknew%2FWLRKMemos%2FWLRK%2FWLRK.18008.10.pdf&ei=YZSsUeezI9XJ4AO9jIBA&usg=AFQjCNGihyXbwc0wY4KTQqqoUmxXhaHRAw&sig2=EPucSqATOgRVZAbgQaJSIw&bvm=bv.47244034,d.dmg

