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Today’s Agenda

• Who is a Fiduciary?

• Fiduciary Duties

• Risks and Exposure

• Fiduciaries and Investments

–Final Regulations
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“Fiduciary” Defined

• ERISA Section 3(21)

–Management of plan or plan assets

– Investment Advice for compensation

•Heightened per Final Regs

–Discretionary authority/responsibilities in plan 

administration
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Who is a Fiduciary?

• Functional definition

• Key “players”

– Employer

– Plan Sponsor

– Plan Trustee

– Committee (and members)

• Consider issues regarding delegation of fiduciary 

duties

– Plan Language

– Documentation of Delegation
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Ministerial vs. Fiduciary

• Certain administrative activities are NOT 

fiduciary functions

– Applying plan rules regarding eligibility

– Calculation of service/benefits per plan terms

– Processing claims
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The Dual Role Issue

• Settlor vs. Fiduciary Functions

– Plan design decisions by employer

– Administrative decisions by plan administrator

• Payment of plan related costs

• Delegation

• Privilege



4

7

Prohibited Transactions

• ERISA prohibits fiduciaries from…

– Self-dealing with plan assets; and

– Acting in any capacity on either side of a transaction if 

the fiduciary’s interests conflict with plan/participant 

interests

• Prohibition of transactions between plan and party 

in interest

• Exemptions
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Fiduciary Liability

• Personal Liability – YES!

• Co-Fiduciary Liability – YES!

• Restore Plan – Profits/Losses

• Plan Assets may NOT be used to pay liability

• Civil Penalties – YES!

• Prison – YES!
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Affirmative Duties of an ERISA Fiduciary

• ERISA sec. 404(a)(1) states that a fiduciary must discharge 

his/her duties solely in the interest of plan participants and 

beneficiaries –

• for the exclusive purpose of providing benefits and defraying 

reasonable expenses of plan administration

• with the care, skill, prudence, and diligence of a prudent person 

in similar circumstances

• by diversifying investments so as to minimize risk of large losses 

(exception for ESOPs)

• in accordance with the terms of the plan and related documents

• ERISA sec. 404(b) requires that plan fiduciaries maintain all 

indicia of ownership of plan assets in the jurisdiction of U.S. 

District Courts
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Roles of the Employer

• Employer’s nonfiduciary role of plan sponsor

• General business decisions

• Settlor functions relating to the formation, design, and 

termination of plans, but not the management or administration 

thereof

• Employer’s potential fiduciary role(s)

• Named fiduciary

• Functional fiduciary

• Examples of activities that make the employer a functional 

fiduciary –

• Exercising control over a named fiduciary

• Appointment of other fiduciaries

• Failure to make a required plan contribution 
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The Named Fiduciary Position

• ERISA sec. 402(a) – every plan must be established and 

maintained pursuant to a written document and provide for 

one or more named fiduciaries who have authority to control 

and manage operation and administration of the plan

• Plan document provisions for named fiduciaries –

• Employer

• Administrator

• Trustee

• Investment manager

• Employer, operating as a named fiduciary (not as plan 

sponsor), has authority to appoint and supervise the 

Administrator and Trustee and to formulate the plan’s funding 

policy and method
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The Trustee Position

• Requirement for a Trustee

• ERISA sec. 403(a)

• No need for a Trustee if all assets invested in insurance and 

annuity contracts

• Trustee has authority to manage and control the plan assets, 

except to the extent assigned to an investment manager

• Who may serve as Trustee?

• Individuals who have been convicted of certain crimes or who 

have served time in prison for certain offenses may not serve 

as Trustee

• Discretionary vs. directed Trustee
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The Administrator Position

• ERISA secs. 3(21)(A)(iii) and 3(16) describe the fiduciary 

position of Administrator

• Administrator is alternatively –

• Designated in the plan document

• The Employer in its fiduciary role

• Appointed by the Employer or other named fiduciary

• Fiduciary functions of the Administrator –

• Determine eligibility of employees to participate in the plan

• Make benefit determinations

• Interpret the plan document

• Administer the loan and hardship withdrawal provisions

• Disclosures to participants and reports to IRS and DOL

• Nonfiduciary advisors to the Administrator
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The Fiduciary Investment Adviser Position

• ERISA sec. 3(21)(A)(ii) 

• No specific qualifications under ERISA for someone to act as 

an investment advice fiduciary

• Subject to appointment and supervision by the Trustee or 

other Named Fiduciary

• New regulations on definition of “investment advice fiduciary” 

and conflicts of interest generally applicable 04/10/2017

• Recommendation of acquiring, holding, disposing of, or 

exchanging securities or other property

• Recommendation concerning management of plan assets

• What constitutes a recommendation?

• Activities that do not constitute recommendations

• Activities that do not constitute investment advice

14
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The Fiduciary Investment Manager Position

• ERISA secs. 3(21)(A)(i) and 3(38) – power to acquire, 

manage, or dispose of plan assets subject to the terms of the 

appointment by Trustee or other Named Fiduciary

• Alternative qualification requirements –

• Registered investment adviser

• Bank or trust company

• Insurance company

• Trustee or named fiduciary that appoints the investment 

manager is responsible to monitor the manager’s activities, 

but is not responsible for the manager’s investment decisions
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LET'S HAVE A DISCUSSION ABOUT 
YOUR PLAN’S 

INVESTMENT FIDUCIARY 
RESPONSIBILITY WITHOUT
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OR WITHOUT HAVING TO REMEMBER 
EVERY TAX CODE UNDER ERISA!!

401(k)

402(a)

408(b)(2)

TWO PARTS OF MY 
DISCUSSION ON INVESTMENTS

Fiduciary Status

Fiduciary Considerations
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FIDUCIARY STATUS
The DOL Fiduciary Ruling has made it clear that 
every financial services representative acting as a 
service provider will be required to be a 
“Fiduciary” to the plan.

What This Means for Plan Sponsors:

• No more games or twisting of words.

• Double check your current service provider’s 
agreement to ensure that they can operate as a 
fiduciary.

3(21) FIDUCIARIES
Registered Investment Advisors (RIA) that provide non-
discretionary advice to plans.

What This Means for Plan Sponsors:

• The plan sponsor is responsible for deciding whether to 
follow, and how to implement, such advice.

• 3(21) Fiduciaries and plan sponsors have joint 
responsibility for the prudent selection and monitoring 
of the plan investment menu.
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3(38) FIDUCIARIES
Registered Investment Advisors (RIA) that provide discretionary 
advice to plans.

What This Means for Plan Sponsors:

• The plan sponsor will not be liable for the individual acts of the 3(38) 
Fiduciary; the 3(38) is fully responsible for managing the plan’s 
investment menu.

• The plan sponsor is responsible for the prudent selection and monitoring 
of the 3(38) investment management, requiring ongoing reviews of the 
plan’s overall investment performance.

FIDUCIARY CONSIDERATION
The creation and maintenance of an Investment Policy Statement 
(IPS) is consistent with a Plan Sponsor’s fiduciary obligations under 
ERISA which includes:

�Duty to Loyalty

�Duty of Prudence

What This Means for Plan Sponsors:

• In creating the IPS, the plan sponsor should consider only 
those factors that relate to the economic interest of the plan 
participants.  It’s your “Process”.  

• Since you are required to comply with the IPS, it is highly 
suggested to allow for some wiggle room regarding when 
and how any course of action is to be taken.
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FIDUCIARY CONSIDERATION

• QDIA 
• The participant, not the plan sponsor, is held responsible for their 

passive decisions as long as you’ve provided annual notices and 
disclosures of the QDIA.

• Recommended QDIAs are “Balance or Target Date” investment 
options.

• Target Date Funds (TDF)
• Not all Target Dates are created “Equally”

• “To” retirement  and “Through” retirement options.

• Be wary of conflicts of interest and cost.

FIDUCIARY CONSIDERATION

• Monitor plan investments
• Plan Sponsors and their advisors should meet 

annually, or more, to review investment menu
• Benchmark Funds and Fees.

• Develop an Investment Committee.

• Record minutes.
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DISCLOSURE OF FIDUCIARY STATUS 
AND SERVICES

• DOL 408(b)(2) DISCLOSURE REGULATIONS
• Advisor and other covered service providers to plans 

must provide certain disclosures to plan sponsors in 
advance of being hired

• Description of fees and any other compensation 
earned. 

• Must identify Fiduciary Status.

• Describe services including supplemental plan 
services offered in addition to core investment 
services.

TAKE AWAYS

Although there are numerous best practices that you can 
incorporate to manage your investment fiduciary 
responsibility, here are three “Key” things to remember:

• Develop a “Process” to review and benchmark 
your investments.

• Eliminate all “Conflicts of Interests”.

• Record your minutes.
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YOUR FIDUCIARY TEST
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Question 1 – Am I a Fiduciary? 

• Bernie, HR manager of Browns Co. has pension 

plan responsibilities…

– Calculates benefits per plan terms

– Prepares governmental reports

– Conducts plan orientation/enrollment

• Fiduciary?
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Answer 1 – Am I a Fiduciary? 

• Probably no

– Ministerial functions

– Operates within the framework of the plan

– No discretion or authority
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Question 2 – Is this a Fiduciary Act? 

• Urban gets a call from plan participant Archie

• Archie is confused and asks for an interpretation 

of plan terms

• Urban review the plan, agrees SPD is confusing 

and interprets the plan in Archie’s favor 

providing for the benefits he asked for

• Fiduciary Act?
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Answer 2 – Is this a Fiduciary Act? 

• YES!!!

• Exercise of discretionary authority

• Interpreted plan terms
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Question 3 –Fiduciaries and Plan Investments 

• Monsters 401(k) Plan offers a number of investment 

options

• The majority of the investment funds are retail share 

class

• Fiduciary breach?
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Question 3 –Fiduciaries and Plan Investments 

• Likely Yes!

• Failure to investigate availability of institutional 

fund
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Question 4 – Delinquent Employee 

Deferrals

• LeBron, returned to Cavs Co. as benefits 

manager and discovered that employee deferrals 

were being transferred to the 401(k) plan trust 

on a quarterly basis.

• Problem?

• Correction Program?
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Answer 4 – Delinquent Employee Deferrals

• Breach of Fiduciary Duties and Prohibited 

Transaction!

• Candidate for VFCP

• Reimburse for lost earnings -- employer must 

deposit to the trust the lost earnings resulting 

from the delinquent contribution

– Online Calculator

• Excise taxes
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Question 5 – Liable for a Past Fiduciary Breach? 

• Upon taking a fiduciary role for the Buckeye 

Pension Plan, Zeke realizes that his predecessor 

Eddie breached fiduciary duties relating to 

investments

• Can Zeke be held personally liable for Eddie’s 

breach?
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Answer 5 – Liable for a Past Fiduciary Breach? 

• NO – No liability for predecessor breach

• BUT Zeke has an obligation to remedy the outstanding 

breach AND the failure to do would be a separate breach

• ERISA Opinion Letter 76-95
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Question 6 – Prohibited Transaction???

• The Trustees of a Rocket Pension Plan is selling a real 

estate interest (valued at $250,000)

• Steve Y, investment advisor for the plan, offers to buy the 

interest for $245,000.

• Trustees and Steve Y agree to the sale.

• Issue???



20

39

Answer 6 – Prohibited Transaction???

• This is a prohibited transaction!!!

• Steve Y is a service provider to the plan
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So what do we do???

• Analyze fiduciary structure for benefit plans

– Consider documentation of delegations

– Address committees

• Train employees who have job duties involving benefits 

plans on ERISA fiduciary requirements WHETHER OR NOT 

THEY ARE ACTUALLY FIDUCIARIES

• Analyze all vendor contracts that may be impacted by the 

new DOL rules
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Questions???

• Jason Rothman, J.D.

–216.875.1907 

– jrothman@findleydavies.com

• Laura Durkin

–248.496.3512

–DURKINL1@nationwide.com

• Mark Smith

–419.725.7303

–MSmith@SavageAndAssociates.com


